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AUSTRIA 
 
 
1. Preliminary and general issues 
 
1.1 Please provide a short introduction describing in general terms the prevailing 

‘culture’ in your territory in relation to administrative practices, covering the 
relative importance to businesses of tax rulings or advance agreements on tax 
liabilities, and describing their importance in the making of  commercial 
decisions. 

 
In principle, in Austria tax rulings or advance agreements on tax liabilities are 
possible. 

 
On the one hand, Austrian authorities aim to promote a friendly economic climate, 
which includes concessions from the Tax Authorities like tax rulings or advance 
agreements.  On the other hand, there is a tendency for the legislature to cut back tax 
privileges.  As a result of this the Tax Authorities are not keen to grant a large number 
of tax rulings or advance agreements.  

 
Advance agreements for commercial activities therefore always have the character of 
an exception and each agreement is an individual administrative decision based on the 
discretion of the authorities in that particular case. 

 
Before 1988 Austria had tax rates on income up to 62 %.  Therefore, there was an 
enormous need for loss-based tax planning models.  Many of these models included 
advance agreements with the tax authorities to show the potential investor the 
feasibility of the particular tax planning model.  Since the tax reform of 1988, the 
highest tax payable on income has been 50%.  Thus, the requirement for loss-based tax 
planning models has diminished. 

 
In general, it is easier to negotiate all types of tax ruling or advance agreements with 
the Tax Authorities in larger cities, especially in Vienna.  Smaller tax offices in the 
Austrian Provinces are often unsure whether special tax rulings are within their 
competence. 

 
In rare individual cases the advantages of a tax ruling or an advance agreement can be 
decisive for a special commercial decision.  Normally, tax privileges which are granted 
by an advance agreement are only one of several determining factors for making a 
commercial decision.   
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1.2 General approach 
 

(A) Please describe the way in which businesses and tax advisers setting up 
in your country approach tax planning.  Do businesses and their 
advisers normally rely on advice as to the tax position or is it customary 
to approach the tax authorities for agreement on the tax status and 
treatment of new businesses or companies?  

 
Basically, a special tax ruling or advance agreement is only advisable and 
feasible, if a very special tax problem has to be solved. 

 
An exception are those agreements that grant a relief from the usual tax 
burden to the taxpayer.  Thus, a ruling or agreement is not only advisable in 
cases where the law is unclear, but it is also advisable if the taxpayer wants to 
negotiate a relief. 

 
An example of this is the Austrian payroll tax.  This tax is collected by the 
communities.  Due to the fact that the particular community’s mayor is able 
to decide whether a ruling or agreement regarding the payroll tax is granted, 
such a ruling or agreement is feasible in a considerable number of cases. 

 
Agreements or rulings with the tax authorities regarding a relief from other 
taxes are conceivable, but in many cases not feasible. 

 
The normal way for a company to approach tax planning is in co-operation 
with the company’s tax adviser. 

 
Should the tax adviser decide that the particular case has difficulties in law or 
in fact, it is possible to obtain advice from the Authorities. 

 
Although advice obtained the informal way does not bind the Tax 
Authorities, the company and its advisers can usually rely on the advice, 
since contradicting decisions of the authorities could lead to liability on part 
of the government  if the authorities have contravened the principles of 
loyalty and good faith. 

 
Should a particular issue not be able to be resolved through informal advice 
by the tax authorities, then the way might be open for a special tax planning 
or advance agreement. 

 
It is our impression that special rulings or agreements are reached 
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infrequently.  As only rulings or agreements in accordance with EAS requests 
(for details see 1.3 (B)) are published, we can only estimate the number.  
Other rulings, regardless of the legal basis, are subject to official secrecy.  
Therefore, our only indication is the number of answered EAS requests, 
which amount to more than 1,400 in the last six years. 

 
We estimate that 500 rulings or agreements are negotiated every year.  We 
have gained this impression from our experience that a considerable number 
of tax officials who we approached were puzzled about our requests and were 
obviously not aware that special rulings or agreements can be made. 

 
We have also found that some tax advisers, some of whom have many years 
of professional experience were not aware that special rulings or agreements 
can be made.  Some of these tax advisers were only aware of the possibility 
of oral gentleman’s agreements which they have made with tax inspectors. 

 
(B) Is it customary for a new company or business to discuss its tax position 

with the tax authorities, either in advance of setting up, or on an 
ongoing basis, beyond the ordinary obligation to file returns and pay 
tax? 

 
For normal Austrian companies it is rather unusual for tax positions to be 
discussed with the tax authorities in advance of the business being set up or 
on an ongoing basis. 

 
If exceptional circumstances ensue, a discussion of a company’s tax position 
and  close contact with the tax authorities is often useful and necessary. 

 
Such exceptional circumstances may be, for instance, that a company carries 
out a special type of business, the company has rather large turnover or has 
received governmental or EU subsidies. 

 
Often the first contact is initiated by the tax authorities, when they send out a 
formal request for information.  In some cases a longer-term dialogue 
between authorities and company develops from such a situation. 

 
(C) Please give a general indication of the degree of discretion exercised by 

the tax authority in agreeing tax computations whether or not in 
advance.  This question seeks general information only - specific details 
are requested below. 

 
In Austria, the degree of discretion is restricted by various factors.  As a 
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general rule the authorities are not allowed to act with “free” discretion like a 
judge.  Every decision based on discretion has to be in accordance with the 
authorities’ duties. 

 
An explicit factor in the restriction of any decision based on discretion is the 
principle according to the rule of legality. 

 
Furthermore the authorities have to respect any considerations with regard to 
equality before the law and the prohibition of arbitrary rules. 

 
(D) In what proportion of inward investment transactions are the tax 

authorities likely to be involved in advance of the commencement of the 
project? What are the principal reasons for seeking to involve the tax 
authorities? 

 
The main purpose for involving the tax authorities is the possibility of tax 
planning in advance.  Another reason is to draw the attention of the company 
to risks of taxation or the avoidance of structures that are not in accordance to 
the Austrian Tax Law. 

 
Moreover an important reason to involve the tax authorities is to negotiate 
special advance agreements or tax rulings. 

 
Major inward investments are usually scrutinised as to their tax consequences 
by a law or accountancy firm during the planning stage. 

 
In circumstances where the professional adviser wishes to have a question 
clarified by the tax authorities, the adviser will formally or informally 
approach the tax authorities with a view to obtaining their view on the tax 
implications in advance. 

 
Our estimate is that about 1/3 of major inward investment projects involve 
such informal advance approaches to the tax authorities.  However, we are 
not aware of any incident in recent years of an advance approach for tax 
holidays or special tax treatment as a precondition for an inward investment. 

 
1.3 Process and content 
 

(A) Where rulings, advance agreements or similar arrangements are 
possible, with whom are these likely to be discussed in the first instance: 
with local tax offices, national tax offices, government officials, or at a 
ministerial level?  Please indicate in general terms the relative 
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involvement of each of these levels of government in the process of 
obtaining a ruling. 

 
The relative involvement of each level of the government can only be 
understood in the light of the organisational system of the Austrian tax 
authorities. 

 
In general the tax offices are competent for nearly all tax-related matters and 
all kinds of taxes with the exception of excise taxes and the payroll tax.  The 
payroll tax is collected by each community.  For excise taxes every Austrian 
province has only one tax office. 

 
A special feature of the tax offices in Vienna is that due to the large number 
of companies located in Vienna, a tax office has been established specifically 
for corporations. 

 
The authority at a higher level is the Regional Finance Office 
(Finanzlandesdirektion).  Only one of these authorities is established in each 
Austrian Province. 

 
The Regional Finance Office decides questions of fact when a taxpayer has 
filed an appeal against a decision of the tax office provided the tax office 
does not want to modify its decision and that the taxpayer applies for a 
decision of the Regional Finance Office. 

 
In some special cases the Regional Finance Office is authorised by law to 
decide about declaratory decisions in the first instance.  An example of these 
declaratory decisions is the allowance of tax privileges for donations in § 4 
(4) Z 5 Income Tax Act.   

 
A “national tax office” deciding on questions of fact at a higher level than the 
Regional Finance Office is not found in Austria. 

 
At federal level the tax authorities are represented by the Federal Ministry of 
Finance.  In only a very limited number of cases does the taxpayer deal 
directly with the Federal Ministry of Finance.  The main scope of functions 
of the ministry with regard to the daily work of the tax authorities is to 
control and give directives to both the tax offices and the Regional Finance 
Office. 

 
Moreover, the Ministry of Finance has the power to issue decrees relating to 
any tax problems.  These decrees do not have the quality of substantive or 
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objective law.  They merely clarify the law and are primary instructions for 
the tax offices and the Regional Finance Office. 

 
A special case where the taxpayer deals directly with the Federal Ministry of 
Finance is an agreement according to § 48 Federal Fiscal Code (see below for 
details). 

 
In summary it can be stated that the main scope of activities regarding to tax 
rulings and advance agreements are performed by the local tax offices.  The 
Regional Finance Office will only deal with the matter, if a taxpayer does not 
accept a decision of the tax office, or in very rare situations, which are 
codified in the tax law.  The Ministry of Finance has a right to issue decrees 
and to give directives only, but does not make decisions in individual cases, 
with the exception of agreements and rulings based on § 48 Federal Fiscal 
Code. 

 
(B) Does the agreement of a ruling of an advance agreement generally 

involve some degree of ‘negotiation’ with the tax authority, or does the 
tax authority simply respond to a request and deliver an interpretation 
or ruling on its view of the law? 

 
In Austria we have to distinguish strictly between tax rulings and advance 
agreements on the one hand and responses to a request on the other hand. 

 
Regarding tax law in general three different types of requests can be 
distinguished. 

 
-I- Requests according to the Authority Request Code 
(Auskunftspflichtgesetz).  The Authority Request Code gives the taxpayer a 
right to information.  This right is restricted by the duty of the tax authorities 
to observe secrecy. 

 
The right to information regarding the Authority Request Code refers to 
substantial and procedural rules.  This code is a result of a legal policy which 
emphasises that the Austrian authorities should be more active on the service 
sector. 

 
-II-  Requests according to Sec. 113 Federal Fiscal Code 
(Bundesabgabenordnung).  This rule is only applicable if the taxpayer has 
questions referring to procedural rules of the Austrian tax law.  The right 
ensuing from Sec. 113 Federal Fiscal Code is only granted to parties not 
represented by professional advisers. 
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-III-  Requests according to EAS.  EAS can be translated as “Express Answer 
Service”.  This service is only available in questions with reference to 
international tax law.  There are various reasons for this restriction to 
international cases: Firstly if the authorities want to increase the support for 
taxpayers who have questions regarding international tax law.  Secondly, 
EAS should act as a kind of official compilation of answers.  And thirdly the 
Austrian authorities hope to reduce bureaucracy with this service. 

 
EAS-requests are answered by the division for international tax law at the 
Federal Ministry of Finance.  The most important thing for a EAS-request is 
that the merits of the case are formulated in an abstract manner.  The aim of 
the EAS-requests is not to clarify a single question of law, but to give advice 
about the best way to arrange international economic relations.  Unusual 
statements of facts will not be answered. 

 
The reason why this request is available for questions of international tax law 
is that this area of law is highly complicated.  Moreover, with the accession 
to the EU in 1995, Austria needed to catch up with questions of international 
tax law connected with crossborder transactions and investments. 

 
A common feature of the requests is that it is not possible to negotiate 
agreements based on them.  Should the taxpayer wish to obtain a tax ruling or 
an advance agreement with the authorities, he has to negotiate.  A tax ruling 
or an advance agreement always involves some degree of negotiation and 
never simply a request. 

 
In certain individual cases these requests serve as summaries of a negotiated 
ruling with the tax authorities, the answer to the request representing a kind 
of confirmation of the results of the preceeding negotiations. 

 
The usual procedure for these cases is as follows: The taxpayer and the tax 
authorities discuss all potential problems of a desired ruling or agreement in 
an informal way.  If these negotiations lead to an agreement which is suitable 
for both parties, the taxpayer files a request with the tax authorities according 
to the Authority Request Code.  This request summarises the negotiations 
between taxpayer and tax authorities and ends by asking whether a ruling or 
agreement based on the negotiations in question would be feasible.  The reply 
to such a request may be interpreted as an unofficial confirmation of the 
results of the negotiations. 

 
These requests can relate to existing businesses and proposed investments or 
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new businesses in Austria. 
 

(C) To what extent do the revenue authorities investigate the facts of a 
particular case before giving a ruling? Will a pre-ruling procedure 
involve meetings, a site visit, an audit or investigation by 
correspondence? Does this vary according to the nature of the ruling or 
the scale of the operation? 

 
The question depends on the discretion of the authorities in the particular 
case. 

 
The pre-ruling procedures can involve meetings, visits or investigations by 
the tax authorities.  As a rule of thumb the intensity of the investigation 
increases with the scale of the planned ruling.  However, in most cases the 
tax authorities rely on the facts provided by the request of the taxpayer 

 
The tax authorities show a tendency to investigate the compliance of each 
individual case very thoroughly afterwards, as tax rulings and advance 
agreements should be exceptions and not taken for granted. 

 
(D) Do rulings or advance agreements relate separately to different taxes, or 

is a ‘global’ ruling or advance agreement on the tax affairs of a business 
generally possible? 

 
In general the Austrian tax office is the proper authority for all taxpayer’s 
matters.  The most important taxes in Austria are Corporate Income Tax and 
Turnover Tax.   

 
Both taxes are assessed by the same tax office.  As result a “global” ruling is 
generally possible. 

 
1.4 Tax rulings or practices involving collateral agreements 
 

(A) Are there circumstances in which obtaining tax rulings or advance 
agreement, will depend on the business committing to employ a 
specified number of individuals, or to carry on business for an agreed 
period, etc? 

 
Austrian tax law is based on the principles of a friendly economic climate 
and the promotion of international economic relations. 

 
In general, the authorities have to weigh up the pros and cons before they 
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make any decision based on discretion. 
 

Positive factors like employment for a specific number of people or an 
expected high tax collection could cause the authorities to be kindly disposed 
towards a tax ruling or an advance agreement. 

 
A decision based on discretion does not depend on a single positive factor.  
As mentioned above, a global overview of all factors is necessary. 

 
Even very positive collateral circumstances can only trigger off limited 
courtesy from the authorities.  As mentioned, the Austrian rules for decisions 
based on discretion do not allow the authorities to decide in a completely free 
manner - they have to weigh up all pros and cons. 

 
On the other hand, the absence of positive collateral factors reduces the 
degree of discretion which can be granted by the authorities for the specific 
project. 

 
Examples of situations, where employment levels were a precondition to a tax 
agreement are reorganisation agreements between the creditors and insolvent 
or financially distressed enterprises. 

 
Tax debts are not privileged in insolvency proceedings and rank pari passu 
with all other unsecured claims.  In these circumstances the prospect of future 
tax collections is also taken into account.   

 
1.5 Agreement on tax collections 
 

(A) Is it ever possible, where a business and tax authority agree that a tax 
liability exists, to enter into an agreement or understanding that the tax 
will not be paid, or that the tax authority will take no steps to collect 
some or all of that tax liability. 

 
The Austrian tax law has a system of differing instruments to waive or to 
withdraw taxes, although a tax liability exists. 

 
-I-  Deferment, § 212 Federal Fiscal Code: To receive a deferment, it is 
necessary that the taxpayer files an application at the tax office. 

 
Taxes can be deferred if payment causes substantial hardship to the taxpayer. 
 A substantial hardship occurs if paying the tax endangers the minimum 
subsistence of the taxpayer.  It is a discretionary decision of the tax 
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authorities as to how they assess the minimum subsistence of a company.  
The tax office charges interest for deferred payments. 

 
-II-  Cancellation of a tax debt, § 235 Federal Fiscal Code: A taxpayer’s debt 
can be cancelled if the authorities have made every effort to collect the debt 
without success and the authorities do not expect that they will be able to 
collect the debt in future. 

 
-III- Remission, § 236 Federal Fiscal Code: If a tax has fallen due and the 
taxpayer cannot pay the amount, it is possible that the tax office can waive 
the payment in whole or in part.  It is necessary that the taxpayer files an 
appropriate application for a remission. 

 
A legal prerequisite for any remission is personal or objective inequity, if the 
taxpayer would have to pay the tax.  Personal inequity may result from the 
economic situation of the taxpayer, if payment of the tax is in significant 
disproportion to that economic situation.  Objective inequity may follow if in 
the specific case concerned the payment of the tax would result in a severe 
deviation from the intention of the legislation. 

 
The remission can be applied mutatis mutantis for taxes already paid. 

 
-IV- Ruling according to § 48 Federal Fiscal Code: § 48 is only applicable to 
taxpayers who suffer double taxation.  § 48 Federal Fiscal Code is not 
applicable for a general reduction of the tax burden of a foreign company 
without suffering double taxation.   

  
In cases of substantial hardship, the Federal Ministry of Finance is authorised 
to modify the tax basis or grant foreign tax credits. 

 
The purpose of § 48 Federal Fiscal Code is to prevent disadvantages of a 
double-taxation in the absence of treaty protection. 

  
The application of § 48 is a discretionary decision by the Federal Ministry of 
Finance.  It is also within the Ministry’s discretion which way the relief is to 
be granted. 

 

Our impression is that there are relatively few cases dealt with under these 
provisions. 

 
(B) Are there circumstances in which the tax authority agrees to apply less 

stringent tax collection procedures, or to forgo collection of tax 
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altogether as part of an agreement as to future activities or otherwise? 
 

According to Austrian tax law, it is possible to apply less stringent tax 
collection procedures. 

 
One possibility is to combine a tax ruling with a discharge grant for the 
taxpayer.  The kind or the degree of the granted discharge is a decision which 
has to be based on discretion after the authorities have made a due assessment 
of the circumstances. 

 
For details regarding rules for discharges see question 1.5 (A). 

 
 
2. Structural issues 
 
2.1 Legal basis for tax rulings (including practices, agreements with or exercise of 

discretion by, tax authorities):  
 

(A) Is there specific legislation providing for tax rulings or other similar 
advance agreement in relation to the level of taxation, or tax treatment? 
 The response to this question should not deal with Advance Pricing 
Agreements in relation to transfer pricing, which are dealt with at 
question 6 below. 

 
In Austria the tax authorities have specific legislation to deal with tax rulings 
or other advance agreements.  In practice the authorities try to base rulings or 
advance agreements on the following legislation: 

 
-I- Contract under public law.  The advantage for the authorities in basing a 
ruling on the legislation for a contract under public law, is that this legislation 
has rather general clauses and is undefined in essential parts.  Thus, the 
authorities have a broad spectrum of possible rulings. 

 
The main problem with this is that a contract under public law should only be 
entered into where the legislation has expressly empowered the authorities to 
conclude contracts under public law. 

 
There are no sections in Austrian tax law nor any other rules that expressly 
empower the authorities to conclude contracts under public law for tax 
matters.  As a result, it is unlawful for the tax authorities to form contracts 
under public law. 
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A further problem connected with contracts under public law are regulations 
in DTT based on Article 9 of the OECD Model-Treaty.  Even these 
regulations do not provide a legal basis for contracts under public law. 

 
Nevertheless, cases do exist or have previously been in existence, of formally 
invalid contracts under public law between tax authorities and taxpayer. 

 
In these cases, the ruling or agreement itself can be absolutely in line with 
Austrian law.  The correct way would be a decision based on discretionary 
powers with which the particular ruling or agreement is granted by the tax 
authorities.  Only due to the lack of a clause which permits the tax authorities 
to enter into contracts under public law, such contracts are formally unlawful. 

 
-II- Declaratory decision regarding § 185 Federal Fiscal Code.  According to 
the Federal Fiscal Code, a declaratory decision is only allowed in context 
with §§ 186-189 Federal Fiscal Code, or if it is explicitly ordered in sections 
of other Austrian tax codes. 

 
Nevertheless, it is generally accepted that declaratory decisions can be made 
by the tax authorities under certain circumstances upon proof of need. 

 
A tax ruling or an advance agreement could be such a circumstance. 

 
-III- Principle of legality and principle of good faith.  Discretionary decisions 
especially imply a very strong reliance on the principle of good faith.  In 
practice, it is important to know that the principle of good faith is overruled 
by the principle of legality, codified in Article 18 (1) Austrian Constitution. 

 
Due to the superiority of the principle of legality, the taxpayer having 
obtained an advance agreement or a special tax ruling carries the risk that it 
may be withdrawn later. 

 
On the other hand, the strength of the principle of good faith allows the 
taxpayer to rely on the advance agreement.  Should the authorities later 
realise that they have made a mistake and have granted too far-reaching an 
agreement, they may have to withdraw the agreement in good faith complying 
with the statutory principle of loyalty. 

 
In order to avoid financial losses for the taxpayer who has relied on an 
agreement withdrawn in this way, the tax authorities are, based on the 
principle of good faith, obliged to grant a remission as a result of objective 
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inequity (see § 236 Federal Fiscal Code and answer to question 1.5 (A) for 
details). 

 
If they do not remit the additional financial burden to the taxpayer, the tax 
authorities might be exposed to claims of governmental liability. 

 
-IV- Tax ruling or advance agreement based on § 48 Federal Fiscal Code.  It 
is generally accepted that § 48 Federal Fiscal Code is even available for 
intended transactions with foreign countries.  A ruling or agreement based on 
§ 48 can be negotiated for three years. 

 
The above mentioned legislation is available for all types of agreements or 
rulings, regardless of the level of taxation.  As discretion of the authorities is 
the central issue with every agreement or ruling, it is a decision of the 
authorities in each case on which legislation they rely for the particular tax 
ruling or advance agreement: 

 
As long as the tax authorities do not abuse their power of discretion, they can 
base their decision on any legislation available. 

  
(B) In addition to legislation dealing with tax matters, is there any statutory, 

constitutional or case law dealing with administrative matters generally, 
or with the powers or limits on power of government or government 
bodies which is relevant to tax rulings or similar practices? 

 
As in many other jurisdictions in Europe, there is not an explicit and legally 
binding case law in Austria.  Judgements of the first and of the appeal 
instance have hardly any precedential effect. 

 
A judgement of a court of the highest instance (Constitutional Court or 
Administrative Court) could be a policy-making decision, but does not 
formally constitute a precedent. 

 
An official collection of cases regarding tax law ( published by Hofmeister / 
Zechner) is available, but is not the best source for information in many 
practical cases. 

 
The problem with this official collection is that it is several years before the 
last instance court makes a final judgement.  Thus, the official collection is a 
suitable support for older juridical problems, but not a big help for current 
questions regarding the Austrian tax law.  The tax law with its very short-
lived tendencies and codification, has a fundamental need for extremely 
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quick reactions on every trend in legal policy and judicature. 
 

The professional adviser or legal practitioner obtains information mainly 
from three different Austrian sources: 

 
- Steuer- und Wirtschaftskartei (SWK) can be translated as “National Tax 
and Business Review”.  This periodical is published twice a month and gives 
a broad and very up-to-date overview of new judicature and national trends in 
legal and economic policy.  The international aspects are covered by Steuer 
& Wirtschaft International (SWI).  This title can be translated as 
“International Tax and Business Review”.  The SWI is published once a 
month and gives an overview of all international developments in tax law 
with regard to Austria.  International court decisions and decisions of the 
courts of the European Union are taken into consideration. 

 
- Steuerjahrbuch (Tax Almanac) is published yearly in two volumes.  This 
almanac gives a broad view on amendments of the tax law, decrees of the 
Federal Ministry of Finance, judicature, and literature regarding all aspects of 
tax law. 

 
- Published answers on EAS-requests.  For the legal nature of EAS-requests 
see answer 1.3 (B).  From 1991, when the EAS-project of the Federal 
Ministry of Finance started, to date, over 1,000 EAS-requests have been 
answered.  The benefits and the success of this system have lead Germany 
and Switzerland to think about a similar system of abstract answers for 
international tax problems. 

 
Once again it has to be emphasised that EAS-answers, the tax almanac and 
the periodicals dealing with tax judicature and tax law are not official 
collections. 

 
Nevertheless, any legal expert relies on these publications, due to the fact that 
these sources provide current information. 

 
(C) Is there any published guidance on the extent to which discretion over 

the determination of tax liabilities may be exercised? 
 

The best guidance regarding actual judicature for the practice-oriented legal 
expert is given in the three sources mentioned in answer 2.1(B). 

 
As mentioned in several previous answers, each decision based on discretion 
is individual, only some aspects of which can be compared with similar 
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decisions. 
 

The authorities are not allowed to make discretionary decisions according to 
a specific pattern.  If such a pattern were to be used, the tax authorities would 
exceed their discretionary powers.  As a result of this, a supervising authority 
or a court would set aside this decision. 

 
2.2 Administrative issues 
 

(A) How is your tax authority organised in relation to giving rulings 
(including practices, agreements with or exercise of discretion by, tax 
authorities)? Does one inspector deal with all aspects of a businesses’s 
tax affairs (including payroll and social security taxes, and VAT)? 

 
The Austrian tax offices are divided into departments.  As a result of this, 
several inspectors are dealing with several taxes. 

 
Every tax office has a head of authority.  One of the most significant 
functions of the head of authority is to co-ordinate the work of the various 
departments, to negotiate tax rulings and advance agreements with the 
taxpayer, and to represent the tax office. 

 
Thus, the external observer gets the impression that one person deals with all 
tax-relevant aspects, although, due to the fact that the tax office is divided in 
departments, several inspectors deal with the matter. 

 
A special case is the Austrian payroll tax (Communal Tax).  This tax is 
collected by every community.  The taxpayer assesses the payroll tax himself, 
the amount being up to 3% of the gross salaries of all employees of the 
taxpayer. 

 
Due to the fact that this tax is not collected by the tax office, the taxpayer can 
try to negotiate an agreement regarding the payroll tax with the mayor of the 
particular community.  In many cases the mayor is willing to make 
concessions and to withdraw at least part of the payroll tax if the taxpayer can 
argue that the community gains a certain number of jobs. 

 
The negotiation of the payroll tax is a rather common occurrence especially 
in smaller communities.  Nevertheless, a potential investor has to keep in 
mind that not all communities wish to make concessions regarding the 
payroll tax and that these rulings or agreements are case-to-case decisions of 
a particular community. 
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Taxes other than the payroll tax are not locally negotiable, because all other 
taxes are collected by the tax offices and only the payroll tax is collected by 
the communities.  Thus, the communities have only the power to withdraw 
the payroll tax. 

 
(B) Is there a national office dedicated to providing rulings (including 

practices, agreements with or exercise of discretion by, tax authorities), 
or are these given ad hoc by offices dealing with particular taxpayers or 
particular classes of companies? How is the national office involved in 
local decisions? Are there different classes of rulings or practices which 
are dealt with at different levels (e.g. formal rulings given at a national 
level, ‘interpretations of law’ given locally)? 

 
For details regarding the organisational system of the Austrian tax authorities 
see answer 1.3 (A). 

 
Basically, all tax rulings or advance agreements are made by the tax offices 
who deal with the particular taxpayer.  Only some tax rulings or advance 
agreements such as special declaratory decisions are given by the Regional 
Finance Office. 

 
Basically, there are no different classes of rulings or practices on the national, 
regional or local level.  In this respect the taxpayer has to keep in mind that 
due to the strong federal structure in Austria, the tax offices of every Austrian 
Province have their own ways of fulfilling the statutory demands of a 
discretionary decision. 

 
Thus, the same facts can be evaluated in a different manner from different tax 
offices or different Regional Finance Offices and both decisions are in the 
range of discretion which is granted to the authorities. 

 
The only national office indirectly involved in these decisions is the Federal 
Ministry of Finance.  As mentioned in answer 1.3 (A), the Ministry 
supervises the local and regional authorities and has the power to issue 
decrees regarding Austrian tax law.  Direct involvement of the Federal 
Ministry of Finance is only conceivable in connection with an agreement 
based on § 48 Federal Fiscal Code. 

 
(C) Are there regional or local offices dealing, e.g. with particular 

businesses, regional incentives or with local taxes? 
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For basic aspects regarding the involvement of regional and local offices see 
answer 1.3 (A). 

 
The tax offices are represented on the regional level by the Regional Finance 
Office (Finanzlandesdirektion).  They only act as higher instance and have 
appellate jurisdiction over decisions of the tax offices in their province.  In 
some cases the Regional Finance Office has the power to make decisions in 
the first instance (for an example see answer 1.3 (A)). 

 
Once again it must be emphasised that in Austria the lowest level of 
authorities, namely the tax offices, deal with nearly all matters, including all 
particular businesses, and regional incentives. 

 
2.3 The effect of rulings and advance agreements 
 

(A) Are rulings or other agreements with tax authorities binding on the tax 
authority and the taxpayer? 

 
Basically, tax rulings or advance agreements are binding to both the taxpayer 
and the tax authorities, but there are important systematic differences 
between agreements based on codified law or on non-codified law. 

 
In numerous cases of rulings or agreements, the contractual obligation comes 
from the legal nature of the ruling or agreement, for example if an agreement 
is based on a declaratory decision of the tax authorities or on § 48 Federal 
Fiscal Code (see answer 2.1 (A) for details).  The legally binding nature of 
the ruling or agreement is a result of the statutory basis.  In short, it can be 
stated that a ruling or an advance agreement based on codified law is de jure 
binding on both the taxpayer and the tax authorities. 

 
If a ruling or an advance agreement is not based on codified law, it cannot be 
de jure legally binding for the parties.  It is an absolute principle of Austrian 
law that any de jure legally binding decision of the authorities must be based 
on codified law.   

 
Nevertheless, a tax ruling or advance agreement which is only based on non-
codified law is still binding for both parties to a strong degree. 

 
On the one hand, this is the result of the general principles of Austrian law, 
such as the principle of good faith, or principle of legality.  Furthermore, both 
parties respect the unwritten rule of law that prohibits contradictory 
behaviour (venire contra factum proprium). 
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In practice, the legal obligations are respected by both parties.  In nearly all 
cases the tax authorities are interested in completing rulings or agreements.  
If the authorities were not to respect agreements, the reliance of all taxpayers 
on the authorities would suffer severe damage.  This would endanger the 
Austrian policy of a friendly climate for the economic sector. 

 
In summary, it can be stated that a tax ruling or an advance agreement, which 
is only based on non-codified law, is in almost all cases de facto legally 
binding for both the tax authorities and the taxpayer. 

 
If the tax authorities do not respect negotiated rulings or agreements based on 
codified law or not, the taxpayer has two possibilities for solving this 
problem: 
- The behaviour of the tax authorities could be a departure from governmental 
duties.  If so, the taxpayer would have a claim for indemnification against the 
authorities. 

 
- The taxpayer could try to settle the matter out of court.  A suitable way is to 
appeal to the tax authorities for a remission based on s236 of the Federal 
Fiscal Code.  The taxpayer’s argument for such a remission is the objective 
inequity caused by the contradictory behaviour of the authorities (for details 
see answer 1.5). 

 
(B) Do rulings or advance agreements last for a specific period of time? 

 
The question of how long a tax ruling or an advance agreement lasts, 
basically depends on the statutory basis of the ruling or agreement. 

 
Another determining factor is that the taxpayer wishes to obtain a reliable 
basis for commercial activities with a tax planning or an advance agreement.  
Thus, a period of less than one year makes no sense for the taxpayer. 

 
If a certain ruling or agreement is based on § 48 Federal Fiscal Code, the 
ruling or agreement can last for no more than three years, because a discharge 
according to § 48 Federal Fiscal Code may only be granted for three future 
years. 

 
If a particular ruling or agreement is based on a declaratory decision, in most 
cases the ruling or agreement lasts one year, since most taxes are assessed for 
a period of one year. 
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It must be kept in mind that the authorities can shorten these periods if 
restrictions are applied to the tax rulings or advance agreements (for details 
see answer 2.3 (C)). 

 
(C) What other restrictions can be applied to rulings? 

 
In practice the tax authorities apply a large number of restrictions to tax 
rulings or advance agreements. 

 
The main purpose of this is for the tax authorities to try to avoid the effects of 
good faith: The more the authorities restrict the ruling or the agreement, the 
less the taxpayer can rely on the decision of the authorities. 
Usually, restrictions of rulings and agreements are formulated in general 
standardised phrases.   

 
Since the vast majority of cases are covered by just a few commonly 
formulated restrictions, from the taxpayers point of view the use of these 
unspecific phrases may substantially limit or even paralyse positive aspects of 
a ruling or agreement. 

 
For example, all rulings or agreements are granted with the reservation that 
no higher authority issues directives or that the Austrian Supreme Courts do 
not give a judgement contrary to the particular statement of facts. 

 
Many advance agreements or rulings have additional restrictions such as the 
reservation that all information from the taxpayer was true and correct or the 
reservation that an investigation of the tax offices will follow. 

 
If the tax authorities are only giving advice, the statement of facts of the 
taxpayer is often questioned by the authorities. 

 
(D) Do taxpayers in practice report changes of circumstances to the tax 

authorities so that rulings are amended? 
 

As most of the taxpayers make efforts to have an inconspicuous and 
uncomplicated relation with the tax authorities, they report changes of 
circumstances to the authorities on a voluntary basis. 

 
According to Austrian tax law, the taxpayer has the burden of informing the 
tax authorities of any change of circumstances, see § 119 (1) Federal Fiscal 
Code. 
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This obligation, which is stated in § 119 Federal Fiscal Code, is detailed in 
§§ 120-123 Federal Fiscal Code. 

 
Furthermore the taxpayer has to tolerate and to support the actions of the tax 
authorities if the authorities make inquiries.  They have to allow the 
authorities to visit real property and offices during normal business hours.  
They have to provide the tax authorities with necessary information and to 
support them with required space and equipment, see §§ 141-142 Federal 
Fiscal Code. 

 
A special duty for taxpayers who have the obligation to keep books is found 
in § 124: This provision declares that this obligation has to be fulfilled for the 
interests of the tax authorities. 

 
The taxpayer who does not support the tax authorities voluntarily has to bear 
in mind that the authorities have strong powers under the principle of official 
investigation, see §§ 143-146 Federal Fiscal Code. 

 
If all these powers do not have the desired effect, and the tax authorities are 
in fact unable to obtain sufficient information regarding the change of 
circumstances, they have the power to assess taxes on a basis of estimation, 
see § 184 Federal Fiscal Code. 

 
These rather strong powers are the reason why most Austrian taxpayers 
provide the tax office with information on a voluntary basis.   

 
(E) Can the tax authority withdraw a ruling or advance agreement once 

agreed or revoke it for a particular reason? If so, in what circumstances, 
or for what reasons? How often are rulings revoked by tax authorities? 

 
In general, the tax authorities cannot withdraw or revoke tax rulings or 
advance agreements once granted, but they can terminate them. 

 
A condition necessary for termination is the change of circumstances or of 
the reasons of the authorities.   

 
Nearly all circumstances are capable of fulfilling this condition, and being a 
reason for the authorities to terminate a ruling or an agreement.  Even lapse 
of time could be a reason to terminate an agreement.  A good example of such 
a termination due to the lapse of time is in many cases the payroll tax: In a 
number of communities it is possible to negotiate an agreement with the 
mayor that a newly founded company does not have to pay the payroll tax for 
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the first years of business activity.  After a certain time, which has to be 
negotiated in advance, the company must pay this community-tax, the time 
for which the discharge was granted having elapsed. 

 
Nearly any reason could be suitable for the authorities to terminate discharges 
once granted.  Often a change of direction in politics or directives of higher 
authorities or an altered jurisdiction are reasons to terminate tax rulings or 
agreements. 
As with the grant of a ruling or an agreement, the termination as actus 
contrarius to the discharge, is a discretionary decision of the tax authorities, 
to be decided after a due assessment of all reasons and circumstances. 

 
(F) What are the consequences of a revocation? Is the ruling or advance 

agreement subsequently modified or rendered void? Does a revocation 
affect past years or only the future? 

 
As mentioned in answer 2.4 (E) the tax authorities cannot revoke an 
agreement or tax ruling once granted. 

 
The termination which is possible only affects future and not past years.  A 
specific case is a ruling or agreement which was granted due to unlawful and 
collusive collaboration of a government official and a taxpayer. 

 
Due to the fact, that the taxpayer always knew that this particular ruling or 
advance agreement is not in accordance with the law, the taxpayer is not 
allowed to rely on this agreement.  The termination will affect past years and 
the taxpayer has to repay the discharges which were granted on this obviously 
unlawful basis. 

 
(G) How and how regularly is the compliance with the terms of the ruling 

controlled or audited by the tax authorities? What proportion of rulings 
are in fact audited? 

 
The compliance with the terms of the ruling or agreement can be controlled 
by an official investigation of the tax authorities.  However, because the tax 
authorities do not have enough investigators, such control is irregular. 

 
Often a period of two to three years elapses between two investigations, 
although the tax authorities will look more closely at taxpayers who have 
negotiated an agreement or a ruling. 

 
In practice, rulings or advance agreements are only audited in very rare cases. 
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2.4 Transparency and publication of rulings and advance agreements 
 

(A) Are details of rulings, or information on advance agreements or similar 
practices, published, whether with or without the parties being 
identified? 

 
According to Austrian law, no details of rulings or agreements are published 
with full names of the parties.  A judgement of an Austrian court or a 
published decision of the authorities is always made anonymous. 

 
Some details of rulings or agreements are published in the periodicals 
mentioned in answer 2.1 (B). 

 
An important source for information regarding newly created tax rulings or 
advance agreements are lectures of government officials who deal with these 
questions especially if they are in the Federal Ministry of Finance. 

 
The fact that these government officials usually provide their first-hand 
information to interested parties, like tax advisers and lawyers, often leads to 
misunderstandings with the tax officials of the lower authorities: In some 
cases details regarding this model are discussed at special lectures with 
advisers and lawyers when they have not yet received any information or 
directive from the Federal Ministry of Finance regarding a newly created tax 
planning model. 

 
(B) How do third and interested parties get information about the 

availability and terms of rulings and similar practices? 
 

See answer 2.4 (A) 
 

(C) Do the tax authorities exchange information with the tax authorities of 
other jurisdictions about the rulings applied to taxpayers? 

 
The Austrian tax authorities have a very close dialogue with some 
neighbouring countries, especially with German authorities, regarding all 
questions of taxation. 

 
The reason for this close contact is on the one hand the similarity between 
Austrian and German tax law, on the other hand the fact that Germany is 
Austria’s largest economic partner.  Around 40% of the Austrian import and 
export of goods is attributable to Germany.  Thus, the requirement for close 
co-operation is enormous.  A similar situation is found with two other large 
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economic partners of Austria: Switzerland and Italy. 
 

But the Austrian authorities do not have only close contacts with 
neighbour-states: Austria has a growing network of over 50 DTTs.  The latest 
DTT was negotiated with the Ukraine and has been put into force on 20th 
May 1999. 

 
The large number of treaties and the efforts of the Austrian government to 
come to arrangements with other states are evidence of the importance of 
exchange of information for Austria. 

 
(D) Do the tax authorities impose confidentiality on taxpayers who are 

party to rulings or advance agreements, requiring them not to disclose 
details of any agreement to third parties? 

 
The Austrian law has no formal legal basis to impose confidentiality about 
terms or details of a particular ruling or agreement. 

 
In special cases a suggested tax planning model may strictly be in accordance 
with Austrian law, but is in fact undesired by the tax authorities.  In such 
cases, the authorities explain that they will treat the tax planning model with 
a sympathetic attitude as long as the taxpayer who wants to use the benefits 
of that model observes confidentiality of  the terms and details and does not 
give information to other persons, who might be interested in this model. 

 
The conduct of the tax authorities and the taxpayer in this particular case has 
no explicit codified or non-codified legal basis, it has more the character of a 
gentleman’s agreement. 

 
 
3 Rulings for particular companies or classes of business 
 
3.5 Whether a company is within the charge to tax 
 

(A) Is it possible to agree that, even though a company may in fact satisfy 
the test for residence within a territory (eg by reason of place of 
incorporation or place of effective or central management), the 
company will not be within the scope of a particular tax, for instance by 
agreeing that it should be treated as non-resident? 

 
1. Generally, all companies listed in the Austrian Company Register 
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are seated in Austria and therefore are liable to pay tax (statutory seat theory). 
 In particular, their registration triggers off Austrian corporate income tax 
liability. 

 
The statutory seat theory is predominant in Austrian tax law.  The actual seat 
theory (effective or central management theory) is only applied when no 
registered seat can be verified.  However, in Austrian international tax law, 
due to the fact that the actual seat theory is applied to most DTTs as the first 
option for the taxation of companies, the actual seat theory also plays a major 
role.  Furthermore, the actual management issue is one of several issues when 
deciding whether a permanent establishment exists in Austria.  At the other 
end of the spectrum from the actual seat theory, the Austrian tax authorities 
are generally not concerned with companies registered abroad, with the 
exception of a possible Austrian permanent establishment caused by 
management from outside of Austria. 

 
It is very important to be aware of the Austrian application of the statutory 
seat theory, which is similar to the incorporation theory prevailing in the 
U.S.A. but different from the actual seat theory prevailing in most European 
jurisdictions.  This Austrian approach enables the use of the international 
holding company privilege, see below, and there is no room for the “mailbox 
company” implication. 

  
Conclusion: The application of the seat theory in Austrian tax law, which is a 
formalistic approach, basically avoids any discretionary evaluations and 
uncertainty as to the Austrian tax position of a company registered here.   

 
2. However, according to most Austrian-DTTs, the actual seat theory 
prevails and taxation (or split of taxation) takes place in the jurisdiction(s) 
where the company is actually effectively managed.  In Austria, companies 
managed from jurisdictions where no DTT with Austria exists, undergo 
taxation according to Austrian law.  In DTT cases with potential double 
taxation, Austrian tax law and most DTTs contain a legal basis for a 
discretionary authority to avoid or mitigate double taxation or possible double 
taxation.  The Austrian legal basis and discretionary powers beyond the 
international law provisions in the DTTs are unilateral and empower the 
Ministry of Finance, but not the local tax authorities, to decide or influence 
the Austrian tax level of these undertakings.  The bottom line of this 
discretionary authority seems to be applied on a practical case by case basis.  
Furthermore,  beyond the above-mentioned centralised ruling, it is possible to 
request a ruling from the local tax authority when the higher level of inquiries 
are exhausted.  Within the tax provisions for a particular investment or 
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business project, we believe that to a certain extent, it is possible to discuss 
the structures and models that may be accepted and those which are finalised 
upon request in a ruling thereafter.  This structure is basically formal, but has 
informal elements.  The rulings are not made public and will in practice, if 
the above-mentioned approach is pursued, contain an element of informal 
agreement. 

 
For example a non-EU state company operates a holding company in Austria 
as a regional centre for businesses in Eastern European countries.  Dividends 
from the Austrian company have been transferred subject to withholding tax. 
 A part of a new business plan is payment of a royalty for use of know-how 
and trademarks to be applied to some of its undertakings in Eastern Europe.  
When reviewing the business plan, the Austrian lawyer questioned the extent 
 to which the licence arrangement is acceptable for tax purposes.  
Withholding tax is less on royalties than on dividends.  The plan was 
discussed with the local tax authorities and dropped without a request for a 
ruling due to negative feedback. 

 
Furthermore, a foreign EU-state company plans to build a factory in Austria. 
 Leasing of some of the necessary equipment is the best financial solution for 
the investment.  The plan, as well as extracts of the leasing contracts, has 
been positively reviewed by the EAS.  After the manufacturing company had 
been incorporated, but before detailed planning of the plant had started, the 
plan containing detailed documentation was discussed with the local tax 
authorities, i.e. the classification of the leasing arrangement, which in fact 
was a review of the terms of the contract.  In turn a ruling over the plan was 
requested from the local tax authorities. 

 
3. There is one tax law exception to the liability for companies 
registered in Austria, namely the international holding company privilege.  
Whether or not this tax exemption is available is a discretionary decision (see 
below).  The international holding company privilege cannot be used by 
Austrian tax residents and only for revenue accrued abroad, i.e. the revenue is 
channelled through Austria without undergoing taxation.  Several other EU 
jurisdictions have similar tax regimes, e.g. Denmark and The Netherlands.  
There is no state aid element involved in the Austrian regime.  The rationale 
behind this is that the international holding companies will create commercial 
activity and employment in Austria. 
This  tax exemption is basically of a technical nature with tax incentives that 
aim at general economic policy objectives.  The exemption must  be 
considered generally with an anti-avoidance test that has a discretionary 
element necessary to the functioning and effectiveness of the Austrian tax 
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system. 
 

The anti-avoidance rule contains a three ledger test  with the basic purpose of 
preventing Austrian tax residents from abusing the exemption.  These rules 
contain discretionary elements with regard to diffuse borderline cases and 
commercial purpose approaches that may raise questions of interpretation.  
Thus, it is not unusual to obtain a preliminary ruling before such a company 
is incorporated.  In these cases, the rulings are often obtained through the 
EAS system.  These rulings have a discretionary character within the area of 
international tax law and aim to clarify double taxation or possible double 
taxation issues.   

 
The facts presented in the ruling request can be hypothetical and, thus, in turn 
have the same effects as an agreement if the Ministry confirms the tax 
implications that are raised.  However, the rulings are not binding upon the 
tax authorities, and no diverging tax rulings at local tax authority level are 
made public.  The local tax authorities can also obtain such rulings from the 
Ministry of Finance.  Furthermore,  in addition to this centralised EAS-
ruling, it is possible to request a ruling from the local tax authority.  We 
believe that, to a certain extent within the tax provisions, it is possible to 
discuss the structures and models which can be accepted and which upon 
request are finalised in a ruling.  This structure is basically formal, but has 
informal elements.  The rulings are not made public and will in practice, if 
the above approach is pursued, contain an element of informal agreement.  
As already mentioned, the local tax authority ruling will not basically differ 
from the EAS-ruling, but can be more detailed and binding. 

 
The informal elements referred to relate to oral understandings with the tax 
authorities that tax effective corporate structures approved formally by the 
authorities will not either be widely marketed for the use by other taxpayers 
or that the approved structure restricts itself to bona fide use and is not used 
for purposes not reasonably contemplated by the authorities at the time of 
granting the approval.  These informal elements operate as "soft conditions" 
for obtaining the formal approval. 

 
The availability of the international holding company privilege to non 
Austrian residents, and the favourable terms of a number of Austria’s double 
tax treaties, particularly with Eastern and Central Europe, has led to the use 
of such companies as investment vehicles by European and American 
investors into those jurisidictions.  This has served to attract to Austria the 
business and employment associated with the operation of such companies. 
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4. The contacts and requests in the above-mentioned cases are not only 
motivated by tax planning, which in the end will be the result, but also used 
by lawyers and auditors to avoid possible professional liability and to remain 
updated about the latest developments in an area of law which is fast 
developing.  The burden of proof under the anti-avoidance test, which is very 
unfavourable for the “taxpayer”, is a further incentive for advance certainty. 

 
5. In major investment projects, we are aware of a practice whereby the 
investor contacts the possible local communities for allocation of the 
permanent establishment and negotiates a tax holiday for the payroll tax (3% 
of gross salary expenses), which is under the control of and collected by the 
local communities.  We believe that tax holiday agreements in respect of this 
tax are made for periods up to three years. 

 
6. Beyond the irregular cases mentioned above, we are not aware of 
any discretionary practices on the part of the tax authorities creating any 
specific tax advantages in the sense of benefitting certain undertakings or 
certain sectors through lower rates of taxation.   

 
3.6 Rulings and advance agreements on whether a permanent establishment exists 
 

(A) Is it possible to agree that an activity carried on in your territory by a 
non-resident company should not be treated as a taxable branch, agency 
or permanent establishment? 

 
1. It is possible to obtain rulings about whether or not a planned 
activity in Austria is a permanent establishment.  For local tax purposes, 
Austrian tax law has a far reaching legal basis for “permanent 
establishments”.  However, in international tax law matters, this legal basis is 
not applicable, at least not fully, due to possible treaty override implications.  
Therefore, the Austrian tax authorities apply a permanent-establishment test 
along the lines set forth in the OECD-model and OECD-draft double taxation 
conventions etc, depending on which DTT is at stake.  The interpretation of 
these provisions is also based on the preliminary work of the conventions, but 
not, at least according to some scholars, later OECD issued guidelines and 
commentaries to later OECD-models (which are taken into account when 
interpreting a treaty text in some other jurisdictions).   

 
2. For example, the tax implications of having a commissionaire and 
similar arrangements in Austria has caused several tax review cases.  The 
core issue has been whether the commissionaire, which can be a company 
within the same group of companies as the principal, can be classified as a 
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permanent establishment in Austria.  Some of these cases seem to balance on 
a very fine line whereby the commercial justification has been scrutinised and 
the substance over form doctrine applied.  Without a ruling from the Ministry 
of Finance we believe that in these cases, the classification of some of the 
establishments would have been unpredictable. 

 
However, such rulings by the Ministry of Finance have not necessarily been 
more favourable to the taxpayer than a strict application of the law for which 
the DTT might provide.  Basically, the tax authorities have applied the DTTs 
in line with OECD provisions and correctly in our opinion.  The local 
Austrian tax law basis for taxation of a permanent establishment, which is 
very broad and would cover the commissionaire arrangement, has not been 
applied and, if applied, would have caused a treaty override.  Furthermore, an 
interpretation of the relevant DTT provision sometimes implicates the 
application of the substance over form doctrine. 

 
We highlight some examples regarding, and of interest to, the tax status for 
commissionaire companies in Austria: 

 
An Austrian company was a subsidiary of an Italian parent company with 
several Group subsidiaries, i.e. in Germany.  Due to a restructuring of the 
group, the warehouse, shipping, order and accounting functions for Europe 
had been allocated to the German subsidiary.  The Austrian subsidiary had a 
commissionaire status for the Austrian and Eastern European markets.  In 
relation to the German sister company, the Austrian subsidiary did not 
constitute a permanent establishment in Austria.  It was assumed that the 
stated group function was beyond the object of the subsidiary.  From the 
review of this and other cases, the following facts seem crucial: 

 
• the Austrian subsidiary was actually acting as a commissionaire 

within a group of companies; 
• the deals were closed in the Austrian subsidiary’s own name; 
• the Austrian subsidiary was not acting as an agent for the German 

company; 
• the Austrian subsidiary maintained no warehouse functions for the 

German company. 
 

A US parent company had an Austrian subsidiary acting  as commissionaire 
(in Austria) for its products with fees from 20 to 25% of the sales prices.  The 
parent company was expanding its sales to Eastern Europe with help from the 
Austrian subsidiary.  The question was whether this expansion created a 
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permanent establishment of the US parent company.  Provided that the sales 
were done through independent local distributors in Eastern Europe and that 
the goods were shipped directly from the US, the Austrian subsidiary’s 
engagement of six new employees/consultants to establish and control the 
routines between the parent company and the distributors caused no 
permanent establishment.  However, if the US parent company engaged the 
six employees/consultants and they were working for the parent company out 
of the Austrian subsidiary’s offices, then these offices would become a 
permanent establishment for the US company in Austria. 

 
Furthermore, if  the Austrian subsidiary (or some of its employees) was 
acting with de facto power for the US parent company and closed deals with 
the foreign local distributors, the activity could cause a permanent 
establishment in Austria and in turn Austrian tax liability for the parent 
company, for parts of the profits from the trade.  According to the Austrian-
US DTT art. II (1) lit. b, a permanent (commercial agent) establishment 
comes into being only if the de facto power (the authority) was exercised in 
Austria, which would not be the case if these activities took place solely in 
other states. 

 
If  the commissionaire function for the Austrian subsidiary was extended to 
the mentioned markets, the profits in Austria would normally increase the 
local tax liability basis, but not cause any additional identification for tax 
purposes between Austria and the US parent company. 

 
An Austrian company was selling its products through independent 
distributors in England.  To support the marketing and sales in England, an 
office with showrooms was opened, through which orders were collected 
from the distributors and reclamations received and forwarded to the 
principal.  According to art. 5 in the Austrian-GB DTT this office was not a 
permanent establishment. 

  
Establishment of a formal permanent establishment, to ease the granting of 
export licenses to Eastern European states, caused no tax liability in Austria 
as long as no trade was done via Austria. 

 
Shipping of sold goods from a stock at a warehouse held by a shipping 
agent/transport company does not in itself constitute a permanent 
establishment under most of Austrian DTT. 

 
(vi) A case which is based on the interpretation of the Austrian-Swedish 
DTT shows that the handling of goods held in stock at an Austrian subsidiary 
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of a Swedish group of companies does not in itself constitute a permanent 
establishment.  The subsidiary was not authorised to close deals for the goods 
in stock and was not involved in the collection of the money.  In the 
application of the substance over form doctrine the merchant and business 
judgements prevailed. 

 
3. Another example, which has received attention at least in the past, is 
the use of the so-called representative office, e.g. Eastern European 
Representative Office of American corporations.  This structure has no basis 
in Austrian company law or business license law, and would not be subject to 
taxation in Austria according to the US-Austrian DTT.  The purpose of this 
structure has been to work out of Vienna in the Eastern European markets 
and to close deals abroad.  The office was not a permanent establishment for 
Austrian corporate tax purposes, but it was for employee income tax 
purposes.  In this case, the problem came into being when the office 
expanded and moved away from the usual small representative office.  To our 
knowledge, the authorities may follow these developments and respond 
appropriately by asserting the existence of a permanent establishment 
according to the (new) US-Austrian DTT. 

 
4. EAS-rulings are usual in this area, but rulings from the Ministry of 
Finance and the local tax authorities are also available. 

 
The Austrian practice seems to be along the lines of other OECD 
jurisdictions.  Based on our general knowledge obtained from reviewed 
cases, we believe that it is possible to structure an activity in Austria in 
borderline cases in such a way as to obtain a ruling from the local tax 
authorities so that the activities will not be classified as a permanent 
establishment triggering off Austrian corporate income tax. 

 
(B) Is it possible to agree in your territory that some income attributable to 

business, or a branch, located elsewhere is outside the scope of tax? 
 

1. Basically, due to the statutory seat theory, income attributable to a 
foreign branch or permanent establishment abroad triggers corporate income 
tax in Austria.  However, the usual DTT rules circumvent this approach. 

 
2. The international holding company privilege regime excludes all 
revenue from foreign subsidiaries from taxation in Austria when the revenue 
is channeled through the holding company here.  This exemption is based on 
a general legal basis. 
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3. For researchers and scholars visiting Austria, there is a legal basis 
for tax relief income from foreign sources, but the provision, which is a 
general legal basis applicable upon the taxpayers address to the Ministry of 
Finance, is within the group of provisions under which straightforward and 
simple objective criteria for relief are set forth. 

 
4. Furthermore, in international tax law matters the Ministry of Finance 
is empowered to make decisions of a discretionary character to avoid a 
double taxation or a possible double taxation, e.g. allocation of profits in an 
Austrian company to the jurisdiction of the actual  management of the 
company. 

 
The Ministry of Finance powers are based on § 48 BAO.  We are not aware 
of any abuse of these powers or that the Ministry of Finance effectively has 
offered a benefit for companies setting up in Austria since Austria joined the 
EU.  The rulings involved are secret and no taxpayer would have any 
incentive to disclose a favorable ruling, but significant discrepancies would 
usually, at least for the larger companies, be disclosed in the yearly accounts 
which are filed at the company registries.  § 48 BAO does not give the 
Ministry of Finance any arbitrary powers.  For example if an Austrian 
taxpayer has an undertaking in Jersey and pays no tax there, the Jersey 
income is taxed in Austria.  The Ministry of Finance is not empowered to 
ignore the Jersey income.  See also below under 7.2.  
5. The company taxation is based on the accounting and application of 
accepted accounting principles, i.e. the due care principle which can 
influence the assessment of losses, or accelerate or lead to immediate 
depreciation or investment deductions and in turn, at least temporarily, 
reduce the net profits.  These assessments are made by the taxpayers and 
controlled by the tax authorities.  We are not aware of any understanding 
between any Austrian taxpayers and the authorities regarding the practice of 
deductions in this area or any politically motivated application of the above-
mentioned principles which, according to reports in the media, has been the 
case in the financial sector in Germany for loans made to lenders in some 
Eastern European states. 

 
6. A company collecting revenue from foreign sources can also have 
foreign expenses connected to its foreign income.  Practices involving the 
Austrian tax authorities' acceptance of fake expenses can in this respect have 
effects on tax relief.  In cases where the recipient of the paid expenses is not 
named, it is always a question of whether the expense is real.  The  tax 
inspectors have competence to address this issue.  Whether or not a tax 
inspector raises this issue is completely within his or her discretionary 
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powers, but if the issue is raised, then the taxpayer has the responsibility for a 
full disclosure, except in cases where he had been acting with due care and a 
force majeure situation can explain the missing data.   Any agreement in 
these latter cases would be irregular. 

 
This is an example of the discretionary powers of the tax controllers in an 
area where irregularities are possible and where tax fraud cases have been 
reported.  Under normal circumstances in some cases the Austrian tax 
authorities will not accept a level of expenses against foreign income without 
question.  However, if the tax report filed by the taxpayer is set aside due to 
irregular accounting, the level of taxable income is fixed on a discretionary 
basis which can involve fixation of both gross income and expenses.  This 
discretionary fixation of income will not usually be in the interest of the 
taxpayer because the method will generally cause higher taxable income 
compared to an income based on accounting. 

 
7. Finally, the tax credit regime for matching credits according to some 
Austrian DTTs has the same effect as exempting some income from taxation, 
i.e. the company has a higher tax credit in Austria than the actual tax paid 
abroad.  This tax regime is based on provisions in the DTTs and is 
internationally accepted as an incentive attracting investment to certain 
regions and used by several OECD-members. 
 

3.7 Particular businesses 
 

(A) Are there specific classes of business or types of business activity for 
which it is possible to agree a particular basis of computing tax liability 
which is not generally applicable? [e.g. for finance companies, the 
provision of intra-group services, companies with branches outside the 
territory etc.] 

 
1. No, under normal circumstances the company taxation is based on 
the net profits according to the books of the business.  There is no exemption 
for any class or type of business, except for a possibility, in lower income 
cases where no accounting liability exists, to access deductible costs at a 
sector average or averages fixed by the Ministry of Finance.   In former days 
the Austrian tax law had special provisions for depreciation or investment 
deductions in the financial sector, but these provisions are deleted in the 
present laws. 

 
2. The intra group services are computed at arms length prices, see 
below under 6, but in cases where comparable prices are not obtainable or are 
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most likely to cause a dispute regarding the proper computation, it is possible 
to reach an agreement with the tax authorities as to which prices are to be 
used for tax purposes.   

 
3. Establishment of branches abroad do not normally undermine the 
Austrian tax basis, but a discretionary competence for the Ministry of 
Finance for adjustments of cross-border implications is created.  We believe 
that the allocation of costs can be discussed with the Ministry of Finance, 
basically to reach sensible solutions, i.e. based on the discretionary powers of 
the authorities.  See above under 3.1.2. 

 
(B) Do the tax authorities publish lists of transactions or activities for which 

formal rulings or binding statements will be given? 
 

There are no official lists of issues which can be addressed to the tax 
authorities.  The Ministry of Finance review service for international tax law 
issues (EAS) is supposed to state the facts in an actual or hypothetical case 
and usually the review in general, rules on the relevant tax implications.  The 
review is not for the clarification of law in disputed areas, but is to find the 
solution of actual practical cases and the answers are often given with 
reservations, i.e. the facts are scarce and it is up to the Austrian revenue to 
sort out the facts and make a final ruling.  These rulings are published.   
Beyond the EAS-rulings, one can request rulings from the Ministry of 
Finance regarding certain international tax law issues and from the local tax 
authorities.  These rulings are not made public.  The local tax authorities can 
be asked to make a ruling on any relevant issue.  The request for ruling can 
be based on facts discussed with the tax officers up-front and the business 
activity can be adjusted to fit with facts suiting the accepted tax planning 
model.   

 
 
4. Rulings and advance agreements as to amount of profits 
 
4.1 Agreements on the amount of taxable income 
 

(A) Can the level of profit of any class of business or company be agreed in 
advance? If so, on what basis? 

 
1. Basically, the level of profit cannot be agreed in advance.  We are 
aware of one exotic exemption, namely the so-called “skiers decrees”.  
According to several decrees issued by the Ministry of Finance since 1972, 
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the Austrian tax basis for skiers is in certain circumstances 25% of their total 
universal income.  This favourable taxation has also been obtained by other 
Austrian athletes without a positive legal basis, but  according to the last tax 
reform before the Austrian parliament, this regime is to be scrapped.   

 
2. At least in the past, allocation of profits to Austrian subsidiaries of 
international software manufacturers, which of course are very difficult to 
ascertain due to minimal local effort, have led to profit allocation agreements 
with the Austrian tax authorities.  We assume this is a universal problem.  
We cannot ascertain how much remains of this practice, but the business 
trend seems to have moved away from the subsidiary to the commissionaire 
marketing concept, which does not create a profit allocation issue and the 
need for agreements.  

 
Furthermore, commissionaire arrangements can be mentioned due to the fact 
that distribution structures are changing and independent structures seem to 
have become more popular, also for tax reasons.  In the past, the 
commissionaire structure has been avoided by many i.e. due to the exposure 
of possible commission liability should the arrangement be terminated.  The 
positive aspects of the regime have come to the foreground, i.e. simpler tax 
structures and less computation and management costs, and the developments 
in telecommunication have made the regime more attractive to some sectors, 
especially in the software industry.  The trend seems to be that the arms 
length prices test applied between parent company and subsidiaries results in 
a higher taxable income allocated to the subsidiary than applying the arms 
length test in a commissionaire structure.  The result will also depend on the 
type of industry involved.  

 
We believe that sophisticated companies involved in business in or out of 
Austria are looking at the possibility of using a commissionaire structure in 
their distribution.  See also 3.1.A.2. 

 
3. In the trustee-area,  e.g. where companies operate as trustees, it is 
possible to agree with the tax authorities which part of the revenues 
channelled through the trustee-company shall be taxable income in Austria, 
e.g. 3 % of gross revenues received.  Basically, all revenues held by the 
company are assets belonging to a third party, but formally, also for tax 
purposes, these revenues are income for the company before the trustee 
function is disclosed.  The actual exercise when coming to an agreement with 
the tax authorities is to find a reasonable level of remuneration for services 
granted by the company based on arms length principles.  
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(B) Is it ever possible to agree a basis of taxation which differs materially 
either from the rules provided by statute or from the accounts basis of 
taxation? 

 
1. In Austria as far as we know it is not an accepted practice to agree 
upon a tax basis different from the statutory or the computed tax basis.  We 
are aware of one example where the local tax authorities probably also made 
agreements in this area, but to our knowledge this activity has led to police 
investigation for possible tax avoidance. 

 
Furthermore, the practice in the real estate investment area has elements of 
an agreement with the tax authorities which influences the amount of taxable 
income.  Before investments are made and work started on real estate project 
involving old buildings, the tax authorities are usually contacted to ascertain 
which part of the project is to be classified as renovation (i.e. an expense) 
and which part is to be classified as investment.  This process is basically an 
interpretation of statutory provisions in a specific situation,  but discretionary 
elements, which the taxpayers want to rule out, are involved. 
3.  According to § 48 BAO, the Ministry of Finance has the power to exclude 
tax liability in international tax matters, at least with a theoretical possibility 
for abuse of the discretionary powers.  According to our information, there is 
no indication of any such practices. 

 
(C) Is it possible to agree “cost plus” arrangements in your territory, 

whereby taxable profits can be determined as a basis of the costs of a 
business, irrespective of its actual income? In applying a “cost plus” 
basis, is it possible to agree to keep agreed costs out of the local 
territory so reducing the costs by reference to which the taxable profits 
are calculated. 

 
We are aware of the application of the cost plus method in cases where the 
business activity in Austria has no revenue, but has definitely added value to 
the group of companies and caused revenue in other intra group companies, 
e.g. parent company funded research activity based in Austria.  In these 
cases profits allocated to the Austrian entity have been allocated on a cost 
plus basis according to an understanding between the taxpayer and the local 
tax authorities. 

 
We have referred above to cost plus arrangements in connection with 
research facilities allocated in Austria.   

 
In international tax law these arrangements are for example applied when the 
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undertaking in Austria is a cost account for a group of companies and not 
allocated to any earnings, e.g. typical R&D activities or service centres for 
group activities abroad.   

 
Our impression is that the taxation of such permanent establishments is 
taking place on a case by case basis.  Therefore, input from the taxpayer 
plays an important role in the assessment of taxable profit in these cases.  
We have not seen guidelines for how the tax authorities shall deal with these 
cases and assume their number is rather scarce.  Even if a cost plus method 
is applied in deciding the taxable income, other methods seem to be taken 
into account and applied.  Sector averages are only available for a limited 
number of areas and definitely not applied to the same extent as in many 
other jurisdictions.  In the control phase their importance seems to be 
marginal.  Furthermore, the guidelines for methods applicable in the control 
phase emphasise that cost plus methods/mark-up methods are probably less 
applicable than historic data from the taxpayer and generally best suited to 
apply to smaller undertakings.  

 
Furthermore, a cost plus allocation of income to an Austrian permanent 
establishment has subjective elements, i.e. the Austrian activity must actually 
have created revenue for the group of companies.  This subjective element 
can of course lead to unpleasant surprises for the tax authorities if a one 
sided cost plus calculation is done without input from the taxpayer.  
Therefore, our impression is that the tax authorities are pursuing a co-
operative approach when it comes to tax assessment in the above-mentioned 
cases. 

 
On a more general basis we have found references to a cost plus mark-up in 
the range between 5 and 15%, see below under 6.2.1. 

 
4.2 Rulings and advance agreements for special regimes. 
 

(A) Where special tax regimes exist, (e.g. for investment in regeneration 
areas), or for particular classes of activity, is there a special procedure 
for obtaining tax rulings, either on whether a business can benefit from 
the special regime, or on the amount of taxable profits which will 
benefit? 

 
Rulings involving special tax regimes are not dealt with according to special 
procedures. Requests for rulings in cases involving possible trans-border 
taxation are addressed to the Ministry of Finance, but it is also possible to 
address these questions to the local tax authorities.  The ruling will generally 
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address the question whether a business can benefit from a special regime, 
e.g. the international tax holding privilege.  The amount of taxable profits 
cannot be an issue for ruling 

 
4.3 Rulings and advance agreements on deductible expenses 
 

(A) Is it possible to agree that particular classes of expenses (which would 
not otherwise be tax deductible) will be tax deductible? 

 
Basically, this is not possible.  But the issue can be dealt with the other way 
around in cases where certain types of activities by the tax authorities are 
classified as non-business activities, and thus, the expenses accrued in 
connection with these activities cannot be used for tax purposes.  In this area 
some taxpayers approach the tax authorities in an attempt to have their 
activity classified as business and not as a hobby or non-business activity.  
We believe there is some flexibility involved in the interpretation of the 
above-mentioned decree, which has often been amended, but the assumption 
is that the tax authorities more often deny the business approach.   

 
See also 4.1.B.2. 

 
(B) Is it possible to agree that provided a certain level of taxable profits is 

achieved, the deductibility of expenses in excess of that figure will not 
be challenged? 

 
This is not possible, but some flexibility on the control level is seen. 

 
It is possible for  the tax controller to assess costs against gross income 
during an inspection of the books, and we perceive an attitude by which an 
expense is scrutinised in less detail when their total is minor compared to the 
total gross revenue.  Furthermore, we believe that a tax controller is less 
motivated to pursue a few borderline bookings if the accounting overall is 
found to be in good order as long as these bookings have minor implications 
 for the company’s net profit.  A practical aspect is also involved, namely the 
higher the number of account bookings, usually the less time is available to 
control each booking and sometimes the bookings are only controlled on a 
random basis.  

 
4.4 Safe havens 
 

(A) Are there ‘agreed’ or customary levels of profit which are acceptable 
for particular activities? 
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Basically not, but for tax control such customary levels are applied by the tax 
inspectors when deciding whether a filed tax report should be further 
scrutinised and in turn whether the tax report and the accounting upon which 
the report is based should be set aside.  

 
We assume that the tax auditors are aware of these levels and carry out their 
audit also by controlling any discrepancies on this level.   

 
Thus, in practice we believe a safe haven approach can, to a certain extent, 
influence some taxpayers and their attitude when computing income and 
expenses. 

 
 
5. Rulings: Thin capitalisation and interest deductions 
 
5.1 Is there any restriction on the amount of interest for which a tax deduction 

may be obtained? 
 

Basically, there are no formal debt-equity ratios in Austria, except for banks, 
financial services and insurance companies, and there are no limits on a company’s 
activities so that a company incorporated with a minimum capital can be involved in 
large transactions.  There are no formal restrictions on the amount of interest for 
which a tax deduction may be obtained. 

 
5.2 What is the approach of your tax authority to rules relating to the ratio of 

debt to equity in foreign owned companies (i.e. questions of thin 
capitalisation)? Is the approach consistently applied?  

 
It is the standard practice of the Austrian tax authorities that inter company loans 
are not challenged as long as a shareholder’s equity exceeds 10% of total debts.  A 
ratio above 10% would usually lead to  a scrutiny of the facts, and a risk that the 
loan(s) might be considered to be hidden equity, and in turn subject to a 1% capital 
duty and interest payments redefined as dividend distribution.  For an Austrian 
company interest payable is deductible if the loan is at arms length. 

 
In this respect it is important to know that if the lender is not situated in Austria, 
there is no withholding tax under Austrian domestic law (provided that the lender 
confirms to the bank making the transfer that it is a non-resident Austrian company 
and not subject to Austrian taxation).  No double tax treaty protection is needed to 
exempt cross border interest transfers from Austrian withholding tax.  Another 
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important factor in this respect is the Austrian stamp duty which discourages intra-
group cash pool arrangements.  Basically, the stamp duty is triggered each time an 
Austrian  subsidiary grants a loan or comes within an intra-group creditor position. 

 
In the case of companies with equity of less than 10% we believe the approach is 
not consistently applied.  We are not aware of any written guidelines issued by the 
Austrian Revenue in respect of the equity issue.  We believe that the approach 
varies between the local tax offices and from province to province.  Furthermore, 
complex legal structures connected to  certain balance sheet items can cause 
variations.  The capitalisation has also for tax purposes been dealt with on a type of 
business activity classification.  Therefore, an equity substantially below the sector 
average can cause the reclassification of loans into equity, and then as a general rule 
not only bring the equity within the average, but the entire loan.  Such a practice 
curtails the discretionary element involved in the phase of the decision chain 
regarding the legal effect.  

 
Furthermore, we believe that substantial loans without the need for the funds for the 
daily operations of the company would,  in a thin-capitalised company, be subject to 
scrutiny from the tax authority under the substance over form rules to eliminate any 
tax avoidance. 

 
5.3 Can an agreement on a preferred debt/equity structure be secured more easily 

by using a back-to-back deposit or guarantee arrangement with an unrelated 
bank or lending institution? 

 
1. We are not aware of any such practices, but loans from an unrelated bank or 
lending institution would be one of several arguments for accepting the debt-equity 
ratio.  However,  the Austrian tax authorities would usually, when scrutinising the 
facts, make an attempt to ascertain the existence of any back-to-back or guarantee 
arrangements. 

 
If the lender can be identified with the shareholder(s) in a thin-capitalised company 
it is more likely to be evidenced as an attempt to circumvent the company structure 
for tax avoidance purposes, e.g. to qualify for deduction of interests in the 
borrowing company and avoid the less favourable withholding tax for dividends.  

 
Our impression from the cases we have reviewed is that agreements in this area of 
the tax law are unusual and that the tax authorities, at the other end of the spectrum, 
often discuss these factual situations in a substance over form context due to a 
missing functional or risk aspect. 

 
Since deductible interest on equity is introduced for companies in the latest tax 
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reform pending  before the Parliament, this issue is most likely to be neutralised or 
marginalised. 

 
2. Another issue in this area is the so-called two account model, i.e. the practice 
whereby the taxpayer/shareholder transfers money from the company account to his 
private account and at the same time uses the company account to pay bills and 
costs connected to the shareholder.  This practice  has caused lengthy discussions in 
the past, but the last signals from the tax authorities indicate an acceptance of this 
practice. 

 
5.4 Is it possible to agree the amount of interest expense that should be attributed 

to a branch?  
 

Interest will normally be fixed to loans where money has been used for investments 
or credit lines made available to the interest-payer.   It is possible for the tax payer 
to address the allocation of interest in a cross border investment.  The issue can be 
dealt with as part of the arms length problems in transactions between the parent 
and its subsidiaries or permanent establishments, see below under 6.  An interest 
claim is provided for in cases where a credit is established and this will for example 
be the case when corresponding assets or available credit lines are ascertainable in 
the balance sheet of the branch/permanent establishment.  In some cases the issue is 
whether the credit shall be classified as equity or loan and furthermore, whether the 
transaction justifies payment of interest.  In other cases the classification of the 
consideration will be the issue: rent or royalty and not interest.  The factual finding 
will to a certain extent and partly due to practical reasons, be discretionary.  We 
believe it is possible to reach an understanding with the Austrian tax authorities in 
those cases where the facts and classification are at stake, in order to classify the 
facts correctly. 

 
For further comments we refer to question 6 dealing with the arms length issues. 

 
5.5 Is it necessary to demonstrate an actual interest expense (whether for a 

branch or a company), or can a ‘notional capital’ computation be applied? 
 

Yes, an actual interest expense at arms length prices (interest level) must be 
demonstrated for Companies and a company cannot operate with a notional capital. 
 An Austrian company will for tax purposes generally operate with the equity set 
forth in the articles and registered in the Company registry. 

 
The practice with regard to Branches, which are not commonly used by foreign 
companies in Austria, is along the same lines as for companies.  Even branches 
must show an equity holding in Austria or a capital dedicated to the branch before 
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they can be registered.  Which implications the Centros case will have on the 
development of the law in this area is at present uncertain.  Some scholars have 
made comments to the Centros case and concluded that the Centros type of branch 
would not qualify for registration according to Austrian law, but the core question is 
whether Austrian law conforms to the EU.  However, the decision should allow for 
the registration of branches without evidencing equity/dedicated capital in cases 
where the limited company is actually managed in the U.K.  

 
However, for a permanent establishment, not registered in the Company Registry, 
the actual interest expense and notional capital issue can be indirectly relevant  in 
the computation of the intra-group transfer prices, see under 5.4 and 6. 

 
Furthermore, a reclassification of earning in an Austrian subsidiary, e.g. license fees 
received and forwarded to the parent company as interest, is generally not possible 
for withholding tax avoidance purposes.  The creation of a loan in such situations, 
where the actual transfer would normally take place as dividends,  would be set 
aside by the Austrian tax authorities applying the substance over form doctrine.  The 
legal basis for the doctrine is a part of the domestic tax regime and there is no 
provision established, as in several other jurisdictions, for international tax matters.  
The final judgement under the substance over form rules will depend on the 
discretion of the tax officer in control of the case.   

 
The case review shows, and we perceive there is, a certain margin when it comes to 
what is accepted as a commercially motivated action/activity in tax law and 
conforms to substance over form.  However, according to the attitude expressed in 
review cases, the above-mentioned issue seems not to be an area in which the 
discretionary powers of the tax authorities play any significant role in favour of 
taxpayer interests.   

 
 
6. Transfer pricing issues 
 
6.1 What are the practical procedures used for determining transfer prices for 

controlled transactions in relation to intra-group service activities and 
financial services? Please set out a brief description of the procedures, with 
details only to the extent that those procedures may be relevant in influencing 
the location of business.  Is the handling of transfer pricing issues dealt with 
on a centralised basis? 

 
The arms length principle prevails in all intra-group transfer pricing dealt with by 
the Austrian tax authorities.  In cases where a direct method of remuneration is not 
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applied by the taxpayer, indirect methods are accepted for fixing services at arms 
length prices and even open-market prices for services can be disputed and 
corrected through indirect price fixing methods.  The resale price method and the 
cost plus method, i.e. costs plus a profit mark- up, is applied to ascertain arms 
length pricing.  The method to apply is to be chosen according to the functional and 
risk analysis.  However, the EAS-review cases, which are reporting rulings  from 
the Ministry of Finance, see below, are often of less practical interest since only 
vague rulings seem to be given in this area, with reference to the need for a detailed 
scrutiny of the facts in connection with the above-mentioned analysis.  

 
In the control phase, transfer pricing issues are dealt with on a local level by the tax 
inspectors.  According to guidelines issued for the tax control authorities their 
activity is organised in office sections, i.e. with special sections  to take care of tax 
payers involved in trans-border activities and for groups of companies.  We assume, 
due to the fact that most foreign companies that have operations in Austria have 
their permanent establishment in Vienna, that the transfer pricing issues actually, at 
least  to a certain extent, are dealt with on a centralised local basis, through the 
Viennese local tax authority’s office for company income tax.  

 
However, the taxpayer is able to request a ruling from the Ministry of Finance in the 
initial phase of the business.  Furthermore, the taxpayer can also later address the 
double taxation issue involved to the Ministry of Finance.  A ruling can also be 
obtained from the local tax authorities, but this procedure is limited to cases where 
the above procedure is exhausted.  Furthermore, it is possible to request a local tax 
authority ruling with a legal basis that is fairly limited, but extended through case 
law.  We have been unable to gather information relating to the extent to which this 
latter procedure is used. 

 
The issue in this question shows how centralised and provincial tax authority 
structures can be involved on a parallel or turn by turn basis.  This opens the way 
for different approaches on the central and local levels and between the provinces 
on the local level.  Based on the reported EAS-review cases from the Ministry of 
Finance, we have got the impression that many transfer price issues, are due to the 
fact finding process, dealt with on the local and non-discloseable tax authority level 
on a case by case basis. 

 
6.2 How, in practice, does the tax administration verify whether transfer prices 

are at arms length and how is this done when no comparable uncontrolled 
prices are available?  What methods are used and how are these chosen? 

 
1. According to the guidelines for tax controllers the verification process for 
goods is based on comparable market prices.  The same verification process is in 
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place for intra-group services.  Remuneration of intra-group services is accepted for 
Marketing, Computer Accounting and Consultant-services, transfer of employees, 
employee-training services and procurement support services. However, the market 
prices for some of these services are difficult to ascertain and the cost plus method 
is then to be applied.  The cost plus method is based on a discretionary allocation of 
costs to the different entities involved.  In this process only cost oriented methods 
are to be applied and not a breakdown of costs based on earnings/percent of 
earnings.  An accepted mark-up is said to be in the range of between 5 and 15%. 

 
To our knowledge, the cost plus method is only applied as an exception and for 
administrative convenience purposes in cases where a “true” profit calculation 
would be possible, but is not carried through due to ineffectiveness and the costs 
this would cause. 

 
The legal status of the OECD 1995-guidelines for intra-group transfer pricing seems 
to be unclear and not legally binding beyond Austrian statutory provisions.  
However, the Austrian Ministry of Finance has also voted for these guidelines and 
they are actually implemented by the tax authorities both in DTT-cases (based on 
Article 9 in the OECD-model) and in domestic law cases.  Thus, interpretation of 
Austrian related statutory provisions is believed to be in conformity with the 
guidelines.  We perceive that the OECD-guidelines are leading to more flexibility 
and extension of the discretionary powers, i.e. taking into account more elements in 
the pricing process, than the relevant domestic provisions which are enacted for the 
valuation of assets. 

 
2. Remuneration for use of company names, added value through being an 
undertaking in a group of companies, market strength, group overheads, overall 
planning in operations of the group seem not to be accepted for Austrian tax 
purposes. 

 
3. The information available on practice in this area is scarce, but we have 
found no indication that these rules are systematically used to allocate earnings 
abroad.  However, against the background of the services that are not accepted for 
remuneration and the relatively high cost level in Austria, one can assume that the 
net profit made by Austrian parent companies with subsidiaries abroad is lowered if 
the principles are applied without flexibility.  We believe that agreements are 
entered into in the more diffuse transfer pricing cases, i.e. cases where no 
independent price level can be ascertained and other methods need application of 
discretionary elements.  The main purpose of these agreements is to eliminate 
uncertainly. 

 
6.3 How does the national tax administration ensure that the factors determining 
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comparability, as defined by the OECD Transfer Pricing Guidelines, are taken 
into account?  In particular, does the national tax administration perform 
verifiable functional and risk analysis in each case separately or does it rely on 
sector specific and industry averages without, in practice, undertaking a case 
by case analysis? 

 
The approach is that the transfer price computation is made on a case by case basis 
and based on input from the taxpayer.  The tax authorities are dealing with the 
issues in the light of knowledge of sector specific and industry averages. 

 
6.4 What administrative flexibility is available in the application of formal or 

informal Advance Pricing Agreements? What are the disclosure and 
documentation requirements? Are Advance Pricing Agreements administered 
centrally? 

 
When answering this question we are addressing the unilateral APA, i.e. APA 
involving the tax payer and the tax authorities, and bi- or multilateral APA, i.e. APA 
between the tax authorities in two or more jurisdictions.   

 
The Austrian tax authorities are according to art. 25 in the OECD model in theory 
treating bi- or multilateral APA, as not binding upon them.  The implications of this 
are of course on the one hand the possibility for the Austrian tax authorities to act in 
a more flexible manner, but on the other hand, jeopardising the certainty which the 
regime intended to create. 

 
The APA procedure between the taxpayers and the Austrian tax authorities operates 
on two levels, the central Ministry of Finance level and the local tax authority level. 

 
The Ministry of Finance can be involved in a transfer pricing case even in a 
hypothetical double taxation situation, and according to the administrative practice 
in this area an understanding can be reached before the actual situation has 
materialised.  Any ruling in a case as yet not materialised is prevailing for three 
years. 

 
The APAs are also managed on a local tax authority level, see above under 6.1.  
Basically, the local tax authority involvement is limited to those cases where the 
centralised procedure is exhausted.  However, it is evident that a local tax ruling 
regarding transfer pricing may be needed and such a ruling will in fact function as 
an APA.  

 
The tax payer has the responsibility of disclosing the facts and forwarding the 
documentation.  We assume that in most of the transfer pricing cases the 
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experienced and major tax payers are advised by auditors with field experience.  
During this process, if initiated by the tax payer, the auditor, sometimes having 
consulted the tax authorities, will usually forward a detailed proposal which the 
authorities review and base their ruling upon.  In this area of taxation we believe 
that the major international auditor firms have gathered an excellent knowledge 
through their practice in several jurisdictions, and thus, the tax authorities are 
reluctant to overrule reasonable proposals.  As regards disclosure and 
documentation requirements, see below under 6.6. 

 
6.5 Are there regular enquiries on the operation of transfer pricing rules, and 

Advance Pricing Agreements and are the enquiry practices centrally 
monitored?   
Since mid 1991, the Ministry of Finance has published their EAS-review cases, i.e. 
regarding operations of transfer pricing questions.  From 1991 to mid 1993 
nine reviews took place, from mid 1993 to March 1995 six reviews were reported 
and up to January 1997 a further ten review cases had been dealt with.  Since then a 
few transfer pricing cases have been reported.  During the period of the first 1000 
reviews, twenty-five transfer pricing cases had been dealt with.  Furthermore, the 
answers in several of these review cases were kept on a general level, not giving any 
final answer to the questions at stake, hereunder the application of the functional 
and risk analysis. 

 
In the above-mentioned cases we have found no reference to any APA.  The EAS-
review cases are centrally monitored by the Ministry of Finance. 

 
6.6 Which party has the burden of proof regarding the application of the arms 

length principle? 
 

The taxpayer generally has the burden of proof for the facts upon which his tax 
report is based and in international related tax matters the taxpayer has, according to 
the administrative tax case law, a higher obligation to collaborate and forward 
information. 

 
Basically, on the one hand the tax authority has the burden of proof in showing the 
necessity for rejecting or setting aside a filed tax report.  However, on the other 
hand, the tax payer has the more onerous obligation to collaborate and forward 
information in international tax matters.  As a result, in practice the risks for not 
providing the documentation requested are the tax payer’s, and if he fails to meet the 
standard of documentation requested by the tax authorities, the tax authorities can 
use their discretionary powers and base the taxation on the facts which they see to 
be the most probable. 
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7. Further Questions 
 
7.1 Are there any other administrative practices or tax rulings (including advance 

agreements or exercise of discretion by tax authorities) which are operated in 
your territory which might influence the location of business? 

 
Except for practices outlined in 3.1(A)5 we are not aware of any regimes operated 
in Austria which might influence the location of business. 

 
A new tax reform is pending before the parliament, but as far as we know this 
reform will not introduce any fundamental changes regarding the limits of 
discretionary tax rulings and possible agreements in this area.  The reform 
introduces several amendments and some new technicalities, e.g. a new tax 
incentive for education, probably reaching into the area of R&D, making it possible 
for employers to trigger off an extra 9% on the education costs paid for employees.  
The regime seems not to have any discretionary element and is based on statutory 
objective criteria.   

 
7.2 Are there any other general comments you wish to make about administrative 

practices in your territory? 
 

The Austrian legislation and administrative practices are relatively clean of state aid 
schemes.  The scrapping of state aid started before Austria joined the EU and a 
strong incentive for the process was the anti-dumping complaint filed by the EU 
against Austria after governmental capital investment grants to the Chrysler Auto 
plant in Graz, which thereafter were reduced to an agreeable level.   

 
For example a non-Austrian bank was going to lend money to investors building 
hotels in Portugal.  For this purpose the plan was to set up a company in Austria 
with a branch office in Portugal.  The loans were to be granted by the Austrian 
company at basically the same rate as it was borrowing the money from its parent 
company.  Thus, there was a minimal margin of revenue left in Austria for corporate 
income taxation.  The planned structure was legally within Austrian law, but was 
not accepted by the Austrian Ministry of Finance (review case under the EAS) by 
reference to the substance over form doctrine.  The plan was referred to as treaty 
shopping which would reduce the Portuguese withholding tax. 

 
Administrative practices in tax law are relatively heavily regulated on a detailed 
level, leaving the tax officers with minimal room for personal discretion.  The 
central governmental authorities seem to be carefully monitoring the administrative 
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practice and pursue an effective computation of the tax basis and the taxes. 
 

In the area of the international holding privilege companies, the tax authorities are 
generally encouraging to those companies who are in any case exempt from tax in 
Austria, but aware of their obligations under the DTTs and not willing to jeopardise 
their international good standing.  Consequently, a model involving the Austrian 
regime for offshore tax haven purposes is most likely gagged.  

 
7.3 From your experience and knowledge of other territories in the EU, do you 

think that your territory offers a more or less flexible approach to agreeing 
taxable profit than other countries? 

 
We believe that the Austrian tax authorities are at the less flexible end of the 
spectrum when it comes to agreeing taxable profit, but agreements are also entered 
into here for the functioning and effectiveness of the tax system. 

 
7.4 Are you aware of practices operated in other EU territories, details of which 

should be included in our report? 
 

Reference to such practices made in sec. 3.2B.5. 
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BELGIUM 
 
 
1. Preliminary and general issues 
 
1.1 Please provide a short introduction describing in general terms the prevailing 

‘culture’ in your territory in relation to administrative practices, covering the 
relative importance to businesses of tax rulings or advance agreements on tax 
liabilities, and describing their importance in the making of  commercial 
decisions. 

 
Advance tax rulings or decisions have always been an important source of 
administrative guidance in Belgium1. 
 
The practice of informal ruling has always existed in this country. 
 
The formal ruling practice was introduced in Belgian legislation2 for the first time in 
1991 as a response to the enactment of a number of anti-avoidance provisions. Later, 
the scope of the formal ruling practice was extended in reaction to the relative legal 
uncertainty resulting from the introduction of a general anti-abuse of law provision in 
the Belgian tax legislation and new specific anti-avoidance provisions. By the 
enactment of a very recent Royal Decree of May 3 1999 on "advance tax decisions", 
the Belgian government has extended the formal ruling practice with a view to 
improving the investment climate and the legal certainty.   
 
The Royal Decree of May 3 1999 codifies certain issues previously dealt with by the 
existing formal and informal ruling practices. 
 

                     
1  Administrative guidance on tax issues is also provided in the form of circular letters in which the tax 
authorities set forth the official view on the interpretation and application of tax statutes and regulations. 
Additional guidance is obtained from the replies given by the Minister of Finance to questions raised by 
members of Parliament. 
2 Article 345 of the Belgian Income Tax Code, hereafter "ITC".  

Among the five issues covered by Royal Decree of May 3 1999, four of them deal with 
existing formal ruling practice (i.e. application of the specific tax regime to 
distribution and service centres, application of the special tax regime to expatriates, 
determination of whether or not an advantage granted is "abnormal or benevolent" 
within the meaning of article 26 of the ITC and determination on whether certain 
interest, royalty or service payments made to companies located in law-tax countries 
are tax-deductible). For these four issues, the objective of the Royal Decree of May 3 
1999 is to centralize the requests within one single authority (i.e. the representative of 



BELGIUM 
 
 
 
 
 

 
Report on Administrative Practices in Taxation 
SIMMONS & SIMMONS/8 / W80067 / JET  D8/227887-2 2 

the Minister of Finances). 
 

The fifth issue codifies an existing informal ruling practice applicable to certain issues 
relating to the investment projects made in Belgium.  Thus, under the Royal Decree of 
May 3 1999, it will be possible to request that the tax authorities decide on whether or 
not the presence of a foreign company constitutes a "permanent establishment" in 
Belgium. 
 
Consequently, formal and informal ruling practices coexist in Belgium. For the sake of 
this report, formal rulings practices are deemed to exist when the Tax Code provides a 
procedure to obtain a ruling, the subject that may be covered, the form in which they 
are issued and their binding effects. By contrast, when no legal framework exists, the 
practice is referred to as being "informal". 

 
1.2 General approach 
 

(A0 Please describe the way in which businesses and tax advisers setting up 
in your country approach tax planning. Do businesses and their advisers 
normally rely on advice as to the tax position or is it customary to 
approach the tax authorities for agreement on the tax status and 
treatment of new businesses or companies?  

 
Inward investors do not necessarily seek a ruling before setting-up in 
Belgium. However, the tax statutes are complex and relative uncertainty has 
resulted from the introduction in the 1990's of new specific anti-avoidance 
provisions and a general anti-abuse of law provision.  As a result 
businessmen  willing to set-up a business in Belgium are increasingly 
inclined to approach the Belgian tax authorities in order to obtain some 
degree of comfort as to the tax consequences of their operations.  

 
(B) Is it customary for a new company or business to discuss its tax position 

with the tax authorities, either in advance of setting up, or on an 
ongoing basis, beyond the ordinary obligation to file returns and pay 
tax? 

 
It is never compulsory for taxpayers to request an informal or a formal ruling. 
The only exception to this principle is in respect of certain special tax 
regimes. The application of such regimes is sometimes made dependent on an 
advance decision or recognition of the tax authorities or of the Belgian 
government, e.g. qualification for the special tax regime governing foreign 
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executives3 or acquiring the distribution centre status4. 
 

(C) Please give a general indication of the degree of discretion exercised by 
the tax authority in agreeing tax computations whether or not in 
advance. This question seeks general information only - specific details 
are requested below. 

 
The tax authorities are legally obliged to reply to a taxpayer's request for a 
formal ruling within a statutory fixed deadline. In the absence of a reply, 
article 345 of the ITC stipulates that the tax authorities are deemed to have 
issued the ruling desired by the taxpayer5. Consequently, the tax authorities 
have no discretion to refuse to issue a formal ruling (as opposed to issuing a 
negative ruling). The only relevant criterion is whether the legal conditions 
for a ruling have been fulfilled. 

 
In contrast to the formal ruling practice, the tax authorities are not obliged to 
reply to an informal ruling request. Hence, whether or not a ruling will be 
granted depends entirely on the tax authorities' discretion although such 
discretion must be exercised within the limits of the constitutional principle 
of equal treatment6. If the tax authorities grant a ruling to one taxpayer, they 
cannot refuse to grant a similar ruling to another taxpayer in the same 
circumstances. A certain precedential value is therefore assigned to informal 
rulings. If the tax authorities do not reply to a ruling request, the taxpayer 
may argue that a ruling has been tacitly granted if, for example, the tax 
authorities have accepted a certain conduct for a significant period of time. 
Well-established case law supports such tacit rulings provided that the 
taxpayer can prove their existence7. 

 
 

                     
3  Under the regime for foreign executives or specialists temporarily assigned to Belgium, a qualifying 
executive will be considered as non-resident for Belgian tax purposes so that his professional income 
from non-Belgian sources is excluded from the Belgian taxable basis. This exclusion is computed based 
on business days spent abroad. Furthermore, certain expatriate allowances (e.g. housing and cost of 
living allowances, school fees, moving expenses, etc) are tax-exempt. If the executive employer does not 
care for any of these allowances, a lump-sum portion of the executive's salary will be deemed to 
represent tax-exempt expatriate allowances. 
4  See section 1.4. (A) below. 
5  Under the new system for advance tax decisions introduced by the Royal Decree of May 3 1999, a 
positive ruling is deemed to have been granted only if the tax authorities do not reply to requests for 
standard rulings on distribution and service centres within one month (art. 1st, § 4). 
6  Article 172 of the Belgian Constitution. 
7 Court of Appeal Antwerp, 21 April 1994, FJF (1994), at 451; Court of Appeal, Gent,  24 September 
1992, Bull. Bel. (1994), at 1490, Court of Appeal Liège, 4 May 1994, FJF (1995), at 13. 

(C) In what proportion of inward investment transactions are the tax 
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authorities likely to be involved in advance of the commencement of the 
project? What are the principal reasons for seeking to involve the tax 
authorities? 

 
With respect to investments made by foreign companies in Belgium8, the new 
Royal Decree of May 3 1999 has improved the investment climate for said 
companies as follows: 

 
For each investment project, it is possible to obtain an advance decision on 
the determination of the taxable basis. The taxpayers will be able, for 
example, to request in advance from the tax authorities, the applicable 
depreciation percentages of fixed tangible and intangible assets. 

 
It is also possible to agree in advance on the VAT regime applicable to non-
EU transactions and/or: 

 
· whether or not the presence of a foreign company constitutes a 

"permanent establishment in Belgium"; 
 

· whether a transaction to be entered into meets the arms length test 
set forth by articles 26 and 54 of the ITC; 

 
· whether registration duties are due on capital contributions made by 

the foreign company. 
 

It is also worth mentioning that in June 1998, the Council of Ministers gave 
its approval to the granting of "informal capital" rulings with respect to new 
investments by foreign enterprises. A foreign enterprise investing in Belgium 
may be deemed to have contributed to the informal capital of a Belgian 
company, i.e. the potential growth of the Belgian company. This informal 
capital may be treated as an asset which may, in principle, be depreciated 
over a period of 10 to 12 years.  

 

                     
8  The wording of the applicable provision (art. 1, § 1st, 1°) does not limit the benefit of the new regime 
to foreign companies. Accordingly, it may be argued that Belgian companies should also take advantage 
of it. 

The informal capital should be fixed at 5 percent of the turnover of the newly 
established Belgian enterprise during the next 10 to 12 years. This turnover 
will have to be estimated and its amount will be fixed in the ruling. 

 
To date however, the exact legal framework of this new tax ruling 
opportunity has not yet been defined. 
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It is also unclear at this stage whether this new ruling opportunity will come 
into existence for the reason that it may distort competition within the EU. 

 
1.3 Process and content 
 

(A) Where rulings, advance agreements or similar arrangements are 
possible, with whom are these likely to be discussed in the first instance: 
with local tax offices, national tax offices, government officials, or at a 
ministerial level ? Please indicate in general terms the relative 
involvement of each of these levels of government in the process of 
obtaining a ruling. 

 
The requests based on article 345 of the ITC must be addressed to the 
chairman of the ruling commission. The ruling commission is a body 
established within the Central Tax Administration to safeguard the 
consistency of the formal ruling practice. 

 
The ruling commission is composed of eight regular members and eight 
substitute members, all of whom are recruited from the specialized officials 
of the income tax administration and the central tax administration of VAT, 
Registration and Domaines. 

 
Following the new reform introduced by Royal Decree of May 3 1999, the 
representative of the Minister of Finances9 will also rule on ruling requests on 
other areas of the law. A special service (hereinafter "the special service”) 
has been established within the central tax administration and will now 
investigate all ruling requests whether based on article 345 of the ITC or on 
the Royal Decree of May 3 1999.  

 

                     
9 Said representative is a highly ranked tax official at the central tax administration. The tax officials who 
may fulfill this task have been appointed by a Ministerial Decree of May 27 1999. 

In the procedure set forth for the ruling commission, each request and 
generally all communications with the competent authorities must be in 
writing and sent by registered mail.  The ruling commission has up to three 
months from the date of receipt of the request to render a decision. This 
period may be extended to six months if additional information or 
documentation is requested. 

 
The exact procedure for advance decisions based on the Royal Decree of May 
3 1999 is not yet known. It should to a large extent be similar to that in place 
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for advance rulings based on article 345 of the ITC. 
 

Informal ruling practice 
There is no central authority at the tax administration with responsibility for 
examining all informal ruling requests.  Such requests are therefore 
addressed either to the central tax administration or to local tax controllers. 
Occasionally, they are sent directly to the Minister of Finances.  
  

(B) Does the agreement of a ruling of an advance agreement generally 
involve some degree of ‘negotiation’ with the tax authority, or does the 
tax authority simply respond to a request and deliver an interpretation 
or ruling on the its view of the law? 

 
  Formal ruling practice 

There is no real room for negotiation within the formal ruling practice. The 
tax authorities simply respond to the request and deliver their interpretation 
or ruling on their view of the law.  

 
It should be noted however that, for the requests based on article 345 of the 
ITC, the applicant may request a hearing10.  

 
Between the date of filing of the request and the date of the ruling 
commission's decision, the applicant may complete his request and provide 
additional information.  

 
Informal ruling practice 
There are no regulations governing the procedure for obtaining an informal 
ruling. In practice, a documented written request setting out the reasons for 
the request is sent to the local tax inspector or to the central tax 
administration, occasionally followed by a meeting or request for additional 
information. 

 

                     
10  At this stage, all aspects of the procedure for the requests based on the Royal Decree of May 3 1999 
have not yet been clarified. However, it is likely that  the same opportunity of hearing will be given to the 
applicants. 

Discussions with the tax authorities may involve some degree of negotiation 
on how  to interpret  the law, although the final decision rests with the tax 
authority. 

 
(C) To what extent do the revenue authorities investigate the facts of a 

particular case before giving a ruling? Will a pre-ruling procedure 
involve meetings, a site visit, an audit or investigation by 
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correspondence? Does this vary according to the nature of the ruling or 
the scale of the operation? 

 
In practice, each ruling request is examined separately, taking into account 
the factual circumstances of each case. Verification of the information 
provided by the applicant and other audit measures are common. 

 
Under the formal ruling practice based on article 345 of the ITC, the ruling 
commission is authorized to ask questions of the applicant11. In particular, it 
may request that the applicant complete his request, and forward documents 
or information which the ruling commission deem necessary. 

 
Under the informal ruling practice, audit measures usually take the form of 
investigation by correspondence, although informal rulings may also be 
followed by a meeting to obtain additional information.  

 
(D) Do rulings or advance agreements relate separately to different taxes, or 

is a ‘global’ ruling or advance agreement on the tax affairs of a business 
generally possible? 

 
Since the scope of the formal rulings practice based on article 345 of the ITC 
is limited to a number of substantive federal tax code provisions, the ruling 
commission does not rule on all aspects of a business's tax affairs. 
 
The recent changes introduced in the formal ruling practice by the Royal 
Decree of May 3 1999 should imply that a "global advanced decision" on 
various aspects related to the establishment of foreign companies in Belgium 
will be made possible12. 
 
Under the informal ruling practice, the tax authorities do not in principle rule 
on all tax affairs of a specific business.    

 
1.4 Tax rulings or practices involving collateral agreements 
 

(A) Are there circumstances in which obtaining tax rulings or advance 
agreement, will depend on the business committing to employ a 

                     
11 As of the date of publication of the Royal Decree of May 3 1999, in the Belgian Official  Gazette, i.e. 
as of June 14, 1999, each formal ruling requests (including those based on article 345 of the ITC) will be 
instructed by the "special service" within the central tax administration. 
12  Pursuant to the Report to the King preceding Royal Decree of May 3 1999, the advanced decisions 
may include the tax consequences of investment projects in Belgium, including a.o. : specific income tax 
aspects as well as specific VAT and registration duties aspects (see section 1.2.(D) above of this report) 
(Report to the King, Belgian Official Gazette of June 4 1999, p. 20730).  
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specified number of individuals, or to carry on business for an agreed 
period, etc? 

 
The application of certain tax regimes or incentives for companies depends 
on the tax (or other) authorities' satisfaction that the conditions imposed by 
these regimes or incentives have been fulfilled.  

 
The most important examples of these tax regimes and incentives are as 
follows: 

 
Cost plus tax regime applicable to coordination centres: this regime allows 
international groups to provide a large variety of financial activities and 
services to group companies on a virtually tax-free basis. The coordination 
centre is taxed on a cost plus basis, excluding financial and personnel costs. 

 
The applicable percentage of the cost plus basis is constituted by the profit 
margin applied by the centre in invoicing its services to its affiliates or, if the 
centre does not calculate its service charges on a cost plus basis, it is equal to 
8 – 10 % of its costs (those costs include all operating charges and expenses 
of the centre with the exception of personnel costs, financial charges and 
income tax). 

 
This taxable basis, however, cannot be less than the sum of the disallowed 
expenses of the centre and the amount of the abnormal benefits transferred to 
it by group affiliates (i.e. transfers which do not meet the arms length 
standard). 

 
Within two years of the commencement of its activities, the coordination 
centre must have the equivalent of at least 10 full-time employees. 

 
Cost plus tax regime applicable to distribution centres: the purpose of this 
regime is to promote the establishment in Belgium of centralized purchasing 
and transportation centres. The regime is applied if the activities concerned 
are limited to purchasing, storing, packaging, selling and transporting, etc for 
companies in the group. The processing of goods is excluded. 

 
Taxable profits of distribution centres are determined in accordance with the 
general rules. However, the Tax Authorities may accept that the distribution 
centre is not granting any abnormal or gratuitous advantages, if its annual 
turnover exceeds 105 % of its operating expenses. Operating expenses are 
deemed to include all expenditures incurred but exclude, however, the 
acquisition cost of raw materials and supplies, non-deductible Belgian taxes, 
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and any reserved profits, provisions and funds whatsoever which must be 
treated as reserved profits. If the annual turn-over is less than 105% of the 
operating expenses, the corresponding difference will be treated as an 
abnormal or gratuitous advantage and will be taxed accordingly. Normal tax 
rates are applicable. 

 
No employment condition is imposed in order to benefit from the distribution 
centre status.     

 
Tax regime applicable to service centres: this recent regime was set up in 
order to promote the establishment of service centres in Belgium, carrying out 
non-commercial intellectual activities (database maintenance, communication 
management, centralized purchasing, scientific research, call centre activities, 
etc). The service centre is taxed on a cost plus basis, excluding personnel 
expenses, and/or on a resale-minus basis. 

 
The resale-minus method applies only to order processing and reinvoicing 
activities. In the case of a cost plus formula, all staff-related costs and most 
charges invoiced to the centre by third parties are excluded from the cost plus 
basis. 

 
If the cost plus method is applicable, the mark-up may vary between 5 and 
15% depending on the precise nature of the activites performed and is 
determined on a case-by-case basis. 

 
No employment condition is imposed on service centres. 

In practice, the application of the mandatory tax regimes simply 
imply that the tax authorities check that the strict conditions have 
been satisfied. However, there may be some degree of discretion in 
determining whether or not a particular activity a company  wishes 
to undertake falls within the category of activity that is authorized.   
 

There are no other conditions imposed in practice beyond those published. 
 
The tax authorities cannot refuse approval if the published conditions have 
been satisfied. 

 
1.5 Agreement on tax collections 
 

(A) Is it ever possible, where a business and tax authority agree that a tax 
liability exists, to enter into an agreement or understanding that the tax 
will not be paid, or that the tax authority will take no steps to collect 
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some or all of that tax liability. 
 

Entering into an agreement or understanding that a tax will not be paid, when 
said tax is due, would involve a serious violation of the constitutional 
principles referred into section 2.1. (B) of this report. Accordingly, no such 
practice exists in Belgian tax law. 

 
In relation to income taxes, it is worth mentioning that the Minister of 
Finances or his representative may in specific circumstances remit in whole 
or in part administrative fines13. 

 
(B) Are there circumstances in which the tax authority agrees to apply less 

stringent tax collection procedures, or to forgo collection of tax 
altogether as part of an agreement as to future activities or otherwise? 

 
To the best of our knowledge, we are not aware of any circumstances in 
which the tax authorities would generally agree to apply less stringent tax 
collection procedures or forgo collection of tax as part of an overall 
agreement as, for example, to future activities. 

 
 

2. Structural issues 
 
2.1 Legal basis for tax rulings (including practices, agreements with or exercise of 

discretion by, tax authorities):  
 

                     
13 Article 445 of the Income Tax Code, "ITC". 

(A) Is there specific legislation providing for tax rulings or other similar 
advance agreement in relation to the level of taxation, or tax treatment? 
 The response to this question should not deal with Advance Pricing 
Agreements in relation to transfer pricing, which are dealt with at 
question 6 below. 

 
"Formal rulings" 
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The formal rulings practice is principally14 based on art. 345 of the ITC and 
the recent Royal Decree of May 3 1999. 

 
Article 345 of the ITC 
Article 345of the ITC was implemented by a Royal Decree of 9 November 
1992.  
 
The tax administration has issued its comments on the formal rulings practice 
in relation to income taxes in a Circular Letter of 24 September 1993 (Ci.D. 
19/452.701, Bull. Bel. (1993), at 3082). 
 
At the beginning of 1996, the tax authorities also published statistics on the 
number and content of rulings requested, granted and denied since the 
introduction of the formal rulings practice15. 

 
The scope of the formal rulings practice is limited to a number of substantive 
federal tax code provisions. Any request for a formal ruling on an issue 
which does not fall within the legally defined scope of application will be 
denied by the ruling commission. 

 
There are six issues on which a formal ruling may be requested (there were 
eight before the introduction of the new regime on the "advance tax 
decisions" introduced by the Royal Decree of May 3 1999, that has 
superceded two of them).  

 
The six issues on which a formal ruling may be requested are as follows: 

 

                     
14 In the area of transfer taxes and inheritance duties, it is based on art. 18 of the Registration Duties 
Code (hereinafter RDC) and art. 106 of the Inheritance Duties Code (hereinafter IDC). 
15  "De voorafgaande fiscale akkoorden", Bull. Bel. (1996), at. 538. 
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(i) whether or not the business purpose test under the general anti-
avoidance measure ("legitimate requirement of an economic or 
financial nature") has been met16; 

 
(ii) whether or not a corporate restructuring meets the specific business 

purpose test ("legitimate requirement of an economic or financial 
nature"), the fulfilment of which is a key condition for realizing the 
restructuring in a tax-exempt manner17; 

 
(iii) whether or not a change of control of a company is justified by 

legitimate financial or economic needs18; 
 

(iv) whether or not a dividend distribution qualifies for the participation 
exemption19; 

 
(v) financial or economic justification of transfer of certain assets to tax 

haven countries20; 
 

(vi) reduction of paid-up capital21. 
 
Royal Decree of May 3 1999    

 

                     
16  The general anti-abuse of law provision entitles the tax authorities to change the legal characterisation 
given by the parties to an act or separate acts realizing a simple transaction when the characterisation has 
the purpose of avoiding tax, unless the taxpayer proves that the characterisation meets legitimate 
economic or financial needs (art. 344, § 1 of the ITC). 
17 Corporate restructurings may be exempt from tax on the condition that a specific business purpose test 
is fulfilled (articles 46, § 1 and 211, § 1 of the ITC). The corporate restructurings concerned are : 
mergers, splits-up, contributions in kind of a branch of activity and transfers of all assets and liabilities of 
the company. 
18  In the case of an unjustified change of control, the existing carried forward tax losses of the company 
are forfeited. 
19  Further to the participation exemption  regime (art. 203 of the ITC), dividends that have been subject 
to corporate tax at the time of the distribution are up to 95 % of their amount exempt from corporate tax 
in the hands of the parent company, provided that it has a minimum shareholding of 5 % of the capital of 
the distributing company or an acquisition value of BEF 50 million. 
Furthermore, the participation exemption regime is only granted if the distributed profits have been 
subject to a normal tax regime. The statute lists a number of circumstances in which this condition is 
deemed not to be fulfilled. 
20  Article 344, § 2 of the ITC. 
21 The withholding tax on dividends distributed out of capital contributed in cash as of 1 January 1994 is 
reduced from 25 % to 15 %, provided specific conditions are met. Capital increases that are preceded by 
capital reductions after 31 December 1993 are not taken into consideration, unless the capital reduction 
meets "legitimate requirements of a financial or economic nature" (article 269, § 3 of the ITC). 
 

                  The Royal Decree of May 3 1999 has extended the area of application of the 
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formal ruling practice to the following issues: 
      

(i) effects in relation to direct and indirect tax on investments in 
Belgian territory consisting of tangible or intangible fixed assets, 
including their financing but excluding the financial fixed assets; 

      
(ii) application of the specific tax regime to distribution centres and 

service centres; 
 
(iii) application of the special tax regime to expatriates; 
 
(iv) whether or not a transaction meets the arms length test provided by 

article 26 of the ITC, i.e., whether or not the advantage granted is 
"abnormal or benevolent"; 

 
(v) whether or not certain interest, royalty or service payments made to 

companies located in low-tax countries are tax-deductible (article 54 
of the ITC).  

 
"Informal rulings"  
 
With respect to the informal rulings practice, very few statutory provisions refer 
to the ability of the tax authorities to issue a ruling. Article 50 of the ITC is one 
of these exceptions. It provides that a ruling may be issued on the deductibility of 
expenses the amount of which is not substantiated.  
 
Typical examples of expenses on which rulings based on article 50 of the ITC 
may be issued are representative expenses, certain car expenses (fuel, oil, small 
accessories), tips and postal costs. 

 
Article 50 of the ITC was introduced to overcome the administrative difficulties 
arising where proof of the level of expenses is difficult or impossible to obtain. 
 
To the extent that there are no specific relevant legal provisions, informal rulings 
can, in principle, cover any possible tax issue, whether at a federal, regional or 
local level, since there is no predetermined legally defined scope. 

 
Because of the legality principle described above, case law and doctrine dictate 
however that informal rulings may only be granted on questions of facts and not 
on questions of law. 

 
In practice, the distinction is often difficult to make. Some authors believe that it 
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is more accurate to say that a ruling may not breach a statutory provision22. 
  

(B) In addition to legislation dealing with tax matters, is there any statutory, 
constitutional or case law dealing with administrative matters generally, or 
with the powers or limits on power of government or government bodies 
which is relevant to tax rulings or similar practices? 

 
It is a fundamental constitutional principle that only a statute23 can impose or 
create  an exemption from taxes. This principle is known as the "legality 
principle". It is based on articles 170 and 172 of the Belgian Constitution. 

 
Furthermore, tax statutes form part of the "public order". Pursuant to article 6 of 
the Civil Code, agreements in general cannot deviate from the provisions of 
"public order". Legal scholars consequently hesitate to characterize a formal or 
an informal ruling as a contract or an agreement between a taxpayer and the tax 
authorities, even though article 345 of the ITC itself refers to the terms "formal 
rulings or agreements". 

 
The Royal Decree of May 3 1999 now qualifies the formal rulings as "advance 
decisions" no longer as "advance agreements".  

 
(C) Is there any published guidance on the extent to which discretion over the 

determination of tax liabilities may be exercised. 
 

To the extent that there are no specific relevant legal provisions, there is no 
published guidance on the extent to which discretion over the determination of 
tax liabilities may be exercised. 

 
2.2 Administrative issues 
 

(A) How is your tax authority organised in relation to giving rulings (including 
practices, agreements with or exercise of discretion by, tax authorities)? 
Does one inspector deal with all aspects of a businesses’s tax affairs 
(including payroll and social security taxes, and VAT)? 

 

                     
22  De Broe, L. and Werbrouck, J, "Belgium", in "The International Guide to Advance Rulings", 
International Bureau of Fiscal Documentation, 1998, 11.  
23  The word "statute" must be understood as a written bill, voted by the Parliament. 

Since the scope of the formal rulings practice is limited to a number of 
substantive federal tax code provisions or the application of specific tax regimes, 
the ruling commission does not rule on all aspects of a business's tax affairs, with 
the possible exception of when the request concerns an investment project to be 
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made in Belgian territory (see section 1.2.D. above).  
 

The same applies to the informal ruling practice where no administrative service 
centralises all aspects of a business's tax affairs, such as payroll, social security 
taxes and VAT. Accordingly, each specific issue must be addressed to the 
relevant competent tax authorities.   

 
(B) Is there a national office dedicated to providing rulings (including practices, 

agreements with or exercise of discretion by, tax authorities), or are these 
given ad hoc by offices dealing with particular taxpayers or particular 
classes of companies? How is the national office involved in local decisions? 
Are there different classes of rulings or practices which are dealt with at 
different levels (e.g. formal rulings given at a national level, ‘interpretations 
of law’ given locally). 

 
To safeguard the consistency of the formal rulings practice, a special ruling 
commission, which officially bears the name "Commissie voor Voorafgaande 
fiscale akkoorden/Commission des accords fiscaux préalables" has been 
established within the tax administration. Until very recently the ruling 
commission was the only body authorised to issue formal rulings. 

 
With the new reform (introduced by Royal Decree of May 3 1999), the 
representative of the Minister of Finances also rules on formal ruling requests. 
The special service24 will investigate all formal ruling requests whether based on 
article 345 of the ITC or on the Royal Decree of May 3 1999. 

 
No equivalent authority exists in relation to the informal ruling practice so that 
each ruling request must be addressed to the local tax inspector responsible for 
the taxpayer concerned or to the central tax administration if the issue is so 
complex that it must be dealt with by specialised tax officials. 

 
(C) Are there regional or local offices dealing, e.g., with particular businesses, 

regional incentives or with local taxes? 
 

                     
24  The special service has also be given the mandate to investigate for the granting and the renewal of 
coordination centre status. 

Should the issue at stake concern regional incentives or local taxes, the ruling 
must be addressed to the respective regional or local competent tax authority. 

 
2.3 The effect of rulings and advance agreements. 
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(A) Are rulings or other agreements with tax authorities binding on the tax 
authority and the taxpayer? 

 
Binding effect on the tax administration 

 
Formal ruling practice 
Pursuant to article 345 of the ITC, a formal ruling is legally binding on the tax 
administration if: 

 
(i) the transactions in respect of which the ruling is requested are within the 

scope of application of the formal ruling practice; 
 

(ii) the ruling request is presented in good faith; and 
 

(iii) the request is introduced before the transaction is carried out. 
 

The tax administration is not bound by the formal ruling if it appears that the 
taxpayer's description of the transactions in the request was incomplete or false, 
or that the transactions were not carried out as described in the request. The tax 
administration is no longer bound by a ruling if the consequences of the 
transactions are altered by one or more subsequent transactions in such a way 
that the transactions no longer fall within the scope of application of the ruling 
procedure. 

 
Finally, the tax administration is of the opinion that it is no longer bound by a 
ruling if an agreement between contracting states within the scope of a mutual 
agreement procedure provided by a tax treaty deviates from a previous ruling of 
the ruling commission25. 

 
The conditions in the Royal Decree of May 3 1999 for "advance decisions" are 
largely similar to those under article 345 of the ITC described above.  For 
example, the tax administration is not bound by an "advance decision" on 
investment operations if the description thereof by the applicant is incomplete or 
false or if they are not carried out as described in the request26. 

                     
25  Official Comm. of the ITC, 345/29. 
26  Article 1, § 2 of the R.D. 

Informal ruling practice 
Case law supports the binding effect of informal rulings entered into by the 
Belgian tax authorities, regardless of the existence of an explicit legal basis, 
provided that the ruling does not violate any statute. 
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A tax assessment that violates the ruling is null and void27. 
 

The binding effect of the ruling is strictly limited to its terms. A ruling on the 
amount of a capital gain does not imply, for example, that the taxpayer accepts 
the taxation of that gain28. 

 
Given that the "ruling" is not considered to be a "contract" in the legal sense (see 
section 2.1.B. above), the basis of the binding effect of informal rulings must be 
found in the principles of legal security, confidence and good governance, which 
require that the tax authorities remain true to their word29. 

 
Finally it should be noted that the tax administrations other than the tax 
administration concerned with the formal or informal ruling, are not bound by the 
ruling. For example, a ruling in the income tax area is not binding upon the VAT 
administration.  

 
Binding effect on the taxpayers 

 
The applicant taxpayer is, in principle, not bound by a formal or an informal 
ruling. This implies that he is still free not to complete the transaction described 
in the ruling request. Neither does the taxpayer need to abide by the conditions of 
the ruling. He may for example file a tax claim against a tax assessment based on 
a negative ruling from its perspective. 

                     
27 Parliamentary question, Valkeniers, 5 April 1984, Bull. Contr. (1985), at 2749. 
28  Court of Appeal Brussels, 2 December 1980, JDF (1982), at 107; Court of Appel Gent, 27 June 1989, 
FJF (1989), at 333. 
29 Van Crombrugge, S., "De wijzigingen aan de vennootschapsbelasting in 1991" (Kalmthout, Biblo, 
1992), at. 96; Leus, K, "De fiscale ruling, een juridisch novum ?, Terreinverkenning vanuit 
bestuurrechtelijke hoek", in Liber Amicorum Paul de Vroede (Deurne, Kluwer rechtswetenschappen, 
1994) at 1000. It has to be noted that other commentaries and court decisions approach the binding effect 
of informal rulings entirely from the perspective of the proof. The ruling is then analysed as a means of 
discharging the taxpayer or the tax administration from their obligation to provide evidence. 
Court of Appeal Antwerp, 27 April 1993, FJF (1994), at 390; Court of Appeal Antwerp, 28 December 
1982, FJF (1983), at 115; Van Crombrugge, S., "De vernietiging of vermindering van een aanslag 
wegens schending van de algemene beginselen van behoorlijk bestuur"in Gentse Geschriften over fiscaal 
recht en fiscaliteit (Kalmthout, 1989), at 35-36. 
 
  

 
 

(B) Do rulings or advance agreements last for a specific period of time? 
 

Formal ruling practice 
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Advance rulings based on article 345 of the ITC: It is generally accepted that the 
ruling commission cannot limit the time period during which a ruling remains 
valid30. 

 
Advance decisions based on the Royal Decree of May 3 1999: Pursuant to article 
1, § 2 of the Royal Decree, advance decisions last for a maximum period of five 
years unless the case requires an extension of this period. 
 
Informal ruling practice 
An informal ruling that was not specifically entered into for a limited period of 
time binds the tax administration until such time as it is revoked by the tax 
administration (see section 2.3(E) below).   

 
(C) What other restrictions can be applied to rulings? 

 
Because most of the issues to be addressed by the  ruling commission based on 
article 345 of the ITC deal with the fulfilment of a specific business purpose test, 
the tax authorities have some degree of discretion in determining the conditions 
that must be met in order to fulfil the business purpose test. 

 
For example, in the event that control of a Belgian company that has carried 
forward tax losses is transferred to another company in the same group (i.e. the 
transfer of the shares of said Belgian company to one of its sister companies), the 
tax authorities may give their approval on the change of control on the condition 
that, following the transaction, the shares of the acquiring company belonging to 
the same group are not transferred to a third party outside of that group.  
  

 
(D) Do taxpayers in practice report changes of circumstances to the tax 

authorities so that rulings are amended? 
 

                     
30 Onkelinx, I., "Advance rulings in Belgium", IFA, 1999, Eilat Congress, p. 246. 

Since there is no pro-forma ruling request or other form for requesting rulings 
even under the formal ruling practice, taxpayers, while fulfilling the requirement 
of submitting a complete request, refrain from providing too many details of the 
transaction, so as to maintain some flexibility at a later date should the 
circumstances change. 

 
However, if the modifications are such that they significantly alter the detail of 
transactions that have been submitted, taxpayers generally report changes of 
circumstances to the tax authorities so that rulings can be amended.  
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(E) Can the tax authority withdraw a ruling or advance agreement once agreed 

or revoke it for a particular reason? If so, in what circumstances, or for 
what reasons? How often are rulings revoked by tax authorities? 

 
Formal ruling practice 
The Tax Code sets out the conditions under which a formal ruling will lapse. 
Beyond these conditions, the tax authorities are bound by their rulings and cannot 
revoke them (see section 2.3.A. above). 

 
Informal ruling practice 
An informal ruling that was not specifically entered into for a limited period of 
time binds the tax administration until it revokes it. 

 
Indeed, pursuant to the "public order" character of the tax statutes, it is generally 
accepted that an informal ruling cannot bind the tax administration indefinitely. 
However, some court decisions suggest that revocation is permissible only if 
proper motives exist, i.e. a change of circumstances or modification of the law31. 

 
In practice, it is unusual for the tax authorities to revoke informal rulings unless 
the ruling requests were not presented in good faith by the taxpayers. 

 
(F) What are the consequences of a revocation? Is the ruling or advance 

agreement subsequently modified or rendered void? Does a revocation 
affect past years or only the future? 

 
Formal ruling practice 
It is clear that the tax administration is not bound by a ruling if it appears that the 
ruling request was not presented in good faith or if the transaction was not 
carried out as described in the request. In those cases, the ruling is deemed not to 
have been granted.  

                     
31  Court of Appeal Liège, 17 March 1989, FJF (144); Court of Appeal Antwerp, 16 December 1991, 
FJF (1992), at 105. 

 
If the consequences of the transactions are altered by one or more subsequent 
transactions in such a way that the transactions no longer fall within the scope of 
application of the formal ruling procedure, the tax authorities cease to be bound 
by the ruling as of the tax year when the conditions for application of the ruling 
procedure were no longer fulfilled.    

 
Informal ruling practice 
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Once revoked, an informal ruling ceases, in principle, to apply in the first taxable 
period following that in which the ruling was revoked32.  Retrospective 
revocation is permitted, however, if the facts on which the ruling was based, have 
changed substantially. In that case, a retrospective revocation until the year in 
which that change occurred is permitted.  

 
(G) How and how regularly is the compliance with the terms of the ruling 

controlled or audited by the tax authorities? What proportion of rulings are 
in fact audited? 

 
Under the formal ruling procedure based on article 345 of the ITC, the ruling 
commission forwards a copy of the ruling decision, whether positive or negative, 
and a copy of all information provided by the taxpayer, to the local tax 
inspector33. 

 
In practice, the local tax inspectors systematically verify that all prerequisite 
conditions for the ruling are met34. 

 
Under the informal ruling practice, tax controllers usually verify (provided that 
the issue to be audited remains within the sphere of their competence) that the 
terms of a ruling that has been previously granted are complied with. 

 
2.4 Transparency and publication of rulings and advance agreements. 
 

(A) Are details of rulings, or information on advance agreements or similar 
practices, published, whether with or without the parties being identified? 

 
Formal ruling procedure 

                     
32 Official Com. of the ITC 44/17.9, Court of Appeal Brussels, 15 September 1994, AFT (1995), at 63, 
note S. Saussoy; Court of Appeal Antwerp, 16 December 1991, FJF (1992), at 105.   
33  Circular letter 24 September 1993, Official Com. 345/40. 
34  It is unclear at this stage whether the same procedure of information to the local tax inspectors will 
exist under the advance decisions system provided by Royal Decree of May 3 1999. 
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Before the enactment of the Royal Decree of May 3 1999, the ruling commission 
was not required by law to publish its decisions. In practice, only a few decisions 
were published (according to the tax authorities, "the decisions which were 
worthwile publishing")35 on a no-names basis, in the "Bulletin der 
Belastingen/Bulletin des Contributions".  

 
An applicant could request the ruling commission not to publish the decision. In 
order to obtain more information about the availability and the terms of rulings, 
third parties could contact the ruling commission, which organized an informal 
information stand. 

 
Under the new system introduced by the Royal Decree of May 3 1999, all formal 
rulings requests will be centralised (i.e. those based on article 345 of the ITC and 
on said Royal Decree of May 3 1999). The special service that has been 
organised with the central tax administration (see section 1.3.A.1. above) has 
also been given a mandate to publish the formal rulings to the extent that these 
publications are compatible with professional secrecy. 

 
It is still unclear at this stage, whether the publication of the formal rulings will 
be routine or whether it will be restricted to "worthwhile decisions". 

 
Informal ruling procedure 

 
No formal or informal system of disclosure of informal rulings has been 
established within the central tax administration. 

 
(B) How do third and interested parties get information about the availability 

and terms of rulings and similar practices? 
 

Third parties usually rely on their own tax advisers in order to determine the 
relevant practices in the sector of economic activity in which they operate. 

 
(C) Do the tax authorities exchange information with the tax authorities of 

other jurisdictions about the rulings applied to taxpayers? 
 

Belgium does not recognise an organized system providing for exchange of 
information with the tax authorities of other jurisdictions about the rulings to be 
applied to taxpayers. 

 

                     
35  Circular Letter of 24 September 1993,  D 19/452.701, Bull. Bel. (1993), at 3082, 345/28. 

Under Belgian domestic law  however, Belgian tax authorities are authorized to 
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exchange information with the income tax administration of other EU Member 
States. 

 
A system of exchange of information also exists under the tax treaties for the 
avoidance of double taxation into which Belgium has entered. 

 
Under the conditions set forth by domestic tax law and international tax treaties, 
Belgium should therefore not be prevented from exchanging information about 
rulings. 

 
To the best of our knowledge, we are not aware of any case involving exchange 
of information about Belgian rulings with the tax authorities of another state. 

 
(D) Do the tax authorities impose confidentiality on taxpayers who are party to 

rulings or advance agreements, requiring them not to disclose details of any 
agreement to third parties? 

 
In practice, the tax authorities do not impose confidentiality on taxpayers.  

 
They should be prevented from doing so on the basis of a broad interpretation of 
the principle of equal treatment between the taxpayers according to which no 
privilege can be given in tax matters (article 172 of the Constitution). 

 
 

3. Rulings for particular companies or classes of business 
 
3.1 Whether a company is within the charge to tax. 
 

(A) Is it possible to agree that, even though a company may in fact satisfy the 
test for residence within a territory (eg by reason of place of incorporation 
or place of effective or central management), the company will not be 
within the scope of a particular tax, for instance by agreeing that it should 
be treated as non-resident? 

 
To the best of our knowlegde, we are not aware of administrative practices such 
as those described under the above heading. 
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3.2 Rulings and advance agreements on whether a permanent establishment exists. 
 

(A) Is it possible to agree that an activity carried on in your territory by a non-
resident company should not be treated as a taxable branch, agency or 
permanent establishment? 

 
Foreign companies usually approach the tax authorities in order to obtain 
assurance that the activities they intend to exercise in Belgium do not constitute a 
permanent establishment within the meaning of Belgian tax laws. They do so, for 
example, in circumstances where their presence in Belgium has no character of 
permanence or when their activities are ancillary to the production of profits.  

 
Rulings on permanent establishments generally provide no degree of concession. 
Rather, the tax authorities rule on the interpretation of the term "Belgian 
establishment". It should be noted in this respect that this term is broader than the 
term "permanent establishment" under the tax treaties concluded by Belgium36.
  

 
(B) Is it possible to agree in your territory that some income attributable to 

business, or a branch, located elsewhere is outside the scope of tax? 
 

By contrast to Belgian branches of foreign companies that are taxed only on 
Belgian source income, Belgian subsidiaries are taxed on their worldwide 
income. Therefore, it is not possible to reach an agreement which excludes any 
"offshore profits" of the taxable basis of said Belgian subsidiaries. Accordingly, 
no such practice exists in Belgium. 

 
However, it is possible to request a ruling based on article 345 of the ITC on 
whether dividends distributed by a foreign subsidiary of the Belgian company 
qualify for the participation exemption. 

 
3.3 Particular businesses 
 

                     
36  For example, any person - other than an agent having an independant status acting in the ordinary 
course of his business – acting in Belgium on behalf of a non-resident must be considered a Belgian 
establishment, even if such person does not have the authority to conclude contracts in the name of the 
non-resident (art. 229, section 2 of the ITC). 

(A) Are there specific classes of business or types of business activity for which 
it is possible to agree a particular basis of computing tax liability which is 
not generally applicable? [e.g. for finance companies, the provision of intra-
group services, companies with branches outside the territory etc] 
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With the exception of the mandatory advance rulings for special tax regimes (for 
a description of the most important examples of these regimes, see section 1.4. 
above), there is the important treatment of so-called "headquarter activities" of 
international groups which intend to establish themselves. 

 
Belgium offers a very favourable headquarters regime from a corporate tax  point 
of view as well as favourable conditions for executives. 

 
Headquarters as such can be taxed on a cost plus basis, the margin added to 
expenses being 10% with a minimum of BEF 300,000 per member of staff as a 
tax basis (please refer to section 4.1. below for the legal basis of this regime). 

 
To date, hundreds of companies have benefitted from the headquarters regime. 
However, since the enactment of the coordination centre status in 1982, the 
number of requests has decreased significantly.  This is mainly due to the fact 
that the scope of activities which coordination centres are allowed to perform is 
broader than that of "headquarters companies". Coordination centres are allowed 
to perform a variety of financial activities that "headquarters companies" cannot. 
 
The activities of "headquarters companies" are limited to preparatory and 
ancillary activities within the meaning of the OECD model treaty. They are not 
permitted to carry on commercial activities. 

 
In practice, "headquarters companies" refrain from carrying on a wider range of 
activities than simple headquarters functions. 

 
Executives who are assigned from abroad to work in headquarters enjoy a favourable tax 
regime: first they are not taxable on certain payments by their employers, such as tax 
equalisation cost, housing allowances, school allowances for their children, etc.  The tax-free 
amount may not exceed  BEF 450,000 for expatriates in general and BEF 1,200,000 for persons 
working in coordination offices (special type of headquarter) and coordination centres. 
 
Such persons are otherwise considered as non-resident but do not normally enjoy the benefits of 
tax treaties signed by Belgium. 
 

Also, if they spend part of their time abroad, they will be taxable in Belgium only 
on a share of their global remuneration proportional to the number of working 
days spent in Belgium37.  

 

                     
37  The practice for foreign executives is in fact based on a circular dated August 8, 1983 (Ci.RH. No  
624/325.294). 
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(B) Do the tax authorities publish lists of transactions or activities for which 
formal rulings or binding statements will be given? 

 
The only source of information for taxpayers is the previously published 
decisions of the ruling commission (see section 2.4. above). 

 
Please also note that the tax administration has published a "black list" of 
countries the dividends from which, in respect of either all or some companies do 
not qualify for the exemption. The tax authorities are of the opinion that this list 
should be viewed as a general ruling and that an individual advance ruling can no 
longer be granted with respect to those companies. 

 
 

4. Rulings and advance agreements as to amount of profits 
 
4.1 Agreements on the amount of taxable income 
 

(A) Can the level of profit of any class of business or company be agreed in 
advance? If so, on what basis? 

 
See (C) below. 

 
(B) Is it ever possible to agree a basis of taxation which differs materially either 

from the rules provided by statute or from the accounts basis of taxation? 
 

See (C) below. 
 

(C) Is it possible to agree “cost plus” arrangements in your territory, whereby 
taxable profits can be determined as a basis of the costs of a business, 
irrespective of its actual income? In applying a “cost plus” basis, is it 
possible to agree to keep agreed costs out of the local territory so reducing 
the costs by reference to which the taxable profits are calculated. 

 
There is an important informal ruling practice with respect to the determination 
of the profits of Belgian branches of foreign companies. No such practice exists 
for Belgian companies. 

 
The cost plus rulings for branches generally applies to "non-commercial" 
branches. A typical example of the type of activity which may be covered by 
such rulings are the "headquarters activities". At present, hundreds of branches 
benefit from a cost plus ruling. 
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The generation of employment does not constitute a relevant criteria in 
determining whether such rulings will be given. 

 
In practice, the cost plus method is principally applied when the determination of 
profit allocation of a branch is highly complex because there is no link to any 
profit generating activities of the company or because the branch's books and 
records are insufficient to accurately establish the correct amount of taxable 
income. 

 
The Belgian tax administration has been willing to grant informal cost plus 
rulings whereby the taxable basis of the branch is fixed  at a percentage of its 
operating expenses.  The cost plus ruling varies depending upon the scope of the 
activities of the branch, i.e., usually from 10% to 15% for service and 
administrative activities and from 15% to 20% for more commercial activities.  
These rulings generally provide that the following items be excluded from the 
operating expenses to which the cost plus percentage will be applied: the non-
deductible Belgian taxes, and, if applicable, the costs borne by the branch in the 
name and on behalf of group companies38. 

 
Typically, the cost plus rulings provide that the taxable income determined must 
not be lower than the minimum amounts of taxable income set forth in article 
182 of the Royal Decree implementing the I.T.C. for service and commercial 
activities which are not specifically mentioned therein, i.e. BEF 300,000 per 
person employed by the branch with an absolute minimum of BEF 400,000. 
 
This practice is based on a broad interpretation of a special provision of the 
law39, Article 342 of the I.T.C. 

 

                     
38  The above coasts are incurred for example in the case where the Belgian branch bears professional 
fees for services that clearly benefit to a specific company of the group. 
39 Article 342 of the I.T.C. 

Article 34 provides that in the absence of proper accounts or other proper 
evidence, the profits of a tax payer may be determined by comparing the profits 
of at least three comparable tax payers taking into account, among other things, 
invested capital, number of employees and turnover (the so-called "comparison 
method"). 

 
Article 182 R.D./I.T.C. sets out the minimum taxable basis for Belgian branches 
of foreign companies that are taxable under the comparison method of article 342 
of the I.T.C.  The minima differ according to the sector in which the branch 
operates, and are generally based on the number of employees and turnover of the 
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branch. 
 

In practice, no comparison is made in order to determine the taxable income. The 
tax administration simply uses the minimum amounts set forth in article 182 
R.D./ITC as the basis for the determination of taxable income. 

 
The tax administration apparently takes the view that the conditions for the 
application of article 342 of the I.T.C. and article 182 R.D./I.T.C. are satisfied, 
among other instances, where the activities of the branch and its head office 
cannot be segregated or where the activities of the branch do not generate clearly 
identifiable profits40. 

 
In practice, the administration grants cost plus rulings even where the branch has 
proper accounts or other evidence allowing a determination of its profits41. 

 
One author reports that the Belgian tax administration has also granted cost plus 
rulings on the basis of article 26 of the I.T.C.42  The same author also reports that 
under recent rulings based on article 26 of the I.T.C., the taxable income of the 
branch consists not only of the agreed percentage of the operating expenses but 
also of the disallowed expenses.  The taxable income thus determined must be 
increased or decreased  with the capital gains or losses resulting from the 
realisation of branch assets (if any).  It must be further increased by any income 
of the branch to which the transfer pricing ruling does not apply, e.g. rental 
income and income from the investment of branch assets (if any).  The resulting 
total branch income may be reduced by adjustments available to companies such 
as loss carry-forward and the investment deductions. 

 
 

                     
40 Com. D.T.T., 7/415. 
41 Com. D.T.T., 7/417. 
42 I. ONKELINX, op.cit., p. 259. 

4.2 Rulings and advance agreements for special regimes 
 

(A) Where special tax regimes exist, (e.g. for investment in regeneration areas,) 
or for particular classes of activity, is there a special procedure for 
obtaining tax rulings, either on whether a business can benefit from the 
special regime, or on the amount of taxable profits which will benefit? 

 
Authority for the application of certain special tax regimes (i.e. the tax regime for 
service and distribution centres and the tax regime for foreign executives) has 
now been vested with the representative of the Minister of Finances under the 
new regime on "advance tax decisions" (R.D. of May 3 1999). 
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Although the exact procedure is not yet known, R.D. of May 3 1999 provides 
that requests for standard rulings will have to be filed on a standard form.  Indeed 
the tax administration will prepare a model of preparatory and ancillary  
activities that service and distribution centres are typically allowed to perform43. 

 
In addition to standard rulings it will also be possible to obtain an advance 
custom-made ruling44. 

 
The application of coordination centre status requires that a written request be 
addressed to the Minister of Finances.  The request must contain information 
regarding the Group and the reasons why the Group is considering establishing a 
coordination centre.  It must also contain a brief description of the activities that 
will be performed by the coordination centre,  how the centre will be staffed, and 
how it will be compensated for its services.  Each request will now be analysed 
by the "special service" of the central tax administration. 

 
The formal approval is given in the form of a Royal Decree. It is valid for a ten 
year period. 

 
4.3 Rulings and advance agreements on deductible expenses 
 

(A) Is it possible to agree that particular classes of expenses (which would not 
otherwise be tax deductible) will be tax deductible? 

 

                     
43 Report to the King preceding the R.D. of May, 3, 1999, Belgian Official Gazette, p. 20730. 
44 Article 1, 3° of the R.D. of May, 3, 1999. 

Article 50 of the I.T.C. provides that a ruling may be issued on the deductibility 
of an expense the amount of which is not substantiated.  If no ruling is granted, 
the tax authorities must make a reasonable estimate of the amount.  This practice 
is however for the general convenience of all business. 
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Article 342 of the I.T.C. provides for a similar ruling with the representative 
professional organisation at a local, regional or national level, on the 
deductibility of lump-sum professional expense for which it is not customary to 
request or receive evidencing documents or other means of proof. This type of 
ruling is more a matter of administrative convenience to resolve difficult 
problems rather than a way to address substantive questions which might affect 
the tax basis. Typical examples of expenses for which said rulings may be 
obtained are representation expenses, certain car expenses (fuel, oil, 
maintenance, small accessories), ordinary expenses incurred in the maintenance 
of offices, occasional travel expenses for professional purposes (taxi, public 
transport, etc) tips and postal costs.  Rulings may also stipulate what percentage 
of mixed expenses are to be professional and consequently tax deductible45.   

 
In the banking sector, for example, the tax authorities have agreed on the 
deductibility of lump-sum professional expenses that constitute representative 
expenses for senior managers of the bank. 

 
Those expenses relate to certain services performed for the enterprise (e.g. 
organisation of receptions). The reimbursement of these costs by the bank is both 
deductible for the company and not taxable for the senior employees who have 
incurred the costs.  

 
(B) Is it possible to agree that provided a certain level of taxable profits is 

achieved, the deductibility of expenses in excess of that figure will not be 
challenged? 

 
The application of the cost plus regime under Belgian tax law (see section 4.1. 
above) produces practically the same economic result as the agreement described 
under the above heading. 

 
4.4 Safe havens 
 

                     
45 Official Commentary, 44/17. 

(A) Are there ‘agreed’ or customary levels of profit which are acceptable for 
particular activities? 

 
Agreements as to certain level of profits can be reached for the mandatory special 
tax regimes (see section 1.4. A, above).  In addition, cost plus arrangements can 
also be obtained for Belgian banches of foreign companies. The amount of the 
profits to be agreed depend on the particular activities to be performed by the 
branch (see section 4.1. above). 
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5. Rulings: Thin capitalisation and interest deductions 
 
5.1 Is there any restriction on the amount of interest for which a tax deduction may be 

obtained? 
 

Rulings on interest deductions usually do not impose restrictions on those deductions, 
rather they tend to clarify the manner in which the restrictions contained in the statutes 
must be interpreted.  
 
For example, the ruling commission has issued some rulings on the business purpose test 
contained in article 54 of the ITC (see section 2.1.A.1.2. above). 
 

5.2 What is the approach of your tax authority to rules relating to the ratio of debt to 
equity in foreign owned companies (i.e. questions of thin capitalisation)? Is the 
approach consistently applied?  

 
To date, thin capitalisation issues have not been a subject of specific focus by the tax 
authorities. 
 
This approach is consistently applied. This is mainly due to the fact that, with one 
exception (i.e. when the beneficiary of the interest is subject to a privileged tax regime), 
the Belgian tax legislation does not impose a specific debt/equity ratio. 

 
5.3 Can an agreement on a preferred debt/equity structure be secured more easily by 

using a back-to-back deposit or guarantee arrangement with an unrelated bank or 
lending institution? 

 
See 5.2 above. 

 
5.4 Is it possible to agree the amount of interest expense that should be attributed to a 

branch?  
 

Only those expenses which exclusively relate to the Belgian establishment are deductible 
for purposes of non-resident tax46. 
 
Operating expenses incurred abroad are deductible only if they relate exclusively to the 
Belgian establishment. The tax authorities will not in practice allow a deduction for 
interest paid by a Belgian branch office in respect of money advanced to it by its foreign 

                     
46  Article 237 of the ITC. 
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head office. 
 
However, exceptions are made if the form of the loan is justified by special 
circumstances and the interest is reasonable47. 
 
An exception to this rule also exists with respect to interest paid by the Belgian branch 
of a foreign institution to its head office48. 
 
The possibility of obtaining a deduction for interest paid by a Belgian branch of a 
foreign institution does not offer a real opportunity to reduce the tax bill but is rather a 
way to ensure that the tax charge properly reflects commercial profits. A bank does not 
really "borrow" but actually trades in money. 
 
Treaties generally accept the deduction of a ratable share of general administration 
expenses. Before computing the applicable rate, certain expenses must be excluded from 
the apportionable amounts: 

 
· expenses incurred exclusively for the head office or foreign branches (for 

example: foreign taxes, directors' fees which do not compensate real and 
permanent functions benefiting the whole enterprises, etc); 

 
·  expenses relating to shareholdings or other assets managed by the head office (for 

example: interest on debts incurred for the acquisition of a participation). 
 
5.5 Is it necessary to demonstrate an actual interest expense (whether for a branch or 

a company), or can a ‘notional capital’ computation be applied? 
 

See 5.4 above. 
 

 
 

                     
47  Official Com. 144/4. 
48  Com. D.T.T. 7/313. 

6. Transfer pricing issues 
 
6.1 What are the practical procedures used for determining transfer prices for 

controlled transactions in relation to intra-group service activities and financial 
services? Please set out a brief description of the procedures, with details only to 
the extent that those procedures may be relevant in influencing the location of 
business. Is the handling of transfer pricing issues dealt with on a centralised 
basis? 
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Under Belgian law, Belgian taxpayers have the opportunity of obtaining a binding 
agreement from the tax authorities on whether the transfer prices used in relation to 
intra-group service activities and financial services are determined at arms length. The 
procedure to be used in that respect is that for the ruling practice for "advance 
decisions". There is no separate procedure provided for transfer pricing issues. Please 
therefore refer to our earlier comments on the procedure for advance decisions.  
 
It is worth mentioning that transfer rules are also found in applications in the 
determination of the cost plus treatments referred to at section 1.4. above. 
 
The special regimes for service and distribution centres are essentially an agreement not 
to challenge transfer prices. 
 
For service centres, the tax circular provides that the service centre will be deemed to be 
operating at arms length with related group companies if the services provided are 
charged at a minimum fixed amount according to either the cost plus method or the 
resale-minus method. 
 
For distribution centres, the tax authorities accept that these centres do not grant any 
abnormal or gratuitous advantages within the meaning of article 26 of the ITC, if their 
annual turnover exceed 105% of their operating expenses. If the annual turnover is less 
than 105% of the functionning expenses, the corresponding difference will be treated as 
an abnormal or gratuitous advantage and will be taxed accordingly.  
 
For coordination centres, transfer pricing rules are also of relevance.  The tax basis of a 
coordination centre, computed under the cost plus method, cannot be lower than the sum 
of the disallowed expenses of the centre and the amount of the abnormal benefits 
transferred to it by group affiliates. This avoids unjustified transfers of profits to the 
Belgian coordination centres.  

 
6.2 How, in practice, does the tax administration verify whether transfer prices are at 

arms length and how is this done when no comparable uncontrolled prices are 
available?  What methods are used and how are these chosen? 

 
Belgian law does not contain specific rules on the methodology to be used in 
determining whether or not the arms length requirement has been met. However, the 
administrative commentaries on the ITC refer to the studies conducted by the OECD 
Committee on Fiscal Affairs for guidance as to how to interpret the arms length standard 
(i.e. the report on "Transfer pricing and multinational enterprises").  That OECD report 
is therefore used when establishing a justifiable transfer pricing system. 
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In practice, however, it should be noted that the Belgian tax authorities do not consider 
the secondary method discussed in the OECD report sufficient to justify the applicable 
transfer price.  For Belgian tax purposes, one should, in the first instance, refer to 
comparables. Even if the company's business is so unique that it is difficult to find 
comparables, the splitting up of the company's activities into specific product lines or 
services supplied by competitors in the local market should provide such data. 

 
6.3 How does the national tax administration ensure that the factors determining 

comparability, as defined by the OECD Transfer Pricing Guidelines, are taken 
into account?  In particular, does the national tax administration perform 
verifiable functional and risk analysis in each case separately or does it rely on 
sector specific and industry averages without, in practice, undertaking a case by 
case analysis? 

 
When establishing a justifiable transfer pricing policy, the Belgian tax authority 
generally undertake an in-depth investigation of the functions performed and 
consequently of the risks borne by each party involved in the transaction. In this respect, 
the identification of the party incurring the inventory risk (storage as well as the 
financing of the stock) and of the risks connected with advertising, marketing, transport 
and distribution as well as the customers' risk is important. 
 
Particular attention is paid to the functions performed by the Belgian debtor. The more 
important the functions performed by the latter, the more attention is paid to whether a 
fair share of profits is allocated to the Belgian company.  

 
6.4 What administrative flexibility is available in the application of formal or informal 

Advance Pricing Agreements? What are the disclosure and documentation 
requirements? Are Advance Pricing Agreements administered centrally? 

 
Proper documentation is essential in order to obtain an advantageous pricing decision. 
Binding written contracts describing the goods and/or services to be received and the 
manner in which the compensation will be calculated is important. 

 
6.5 Are there regular enquiries on the operation of transfer pricing rules, and 

Advance Pricing Agreements and are the enquiry practices centrally monitored?   
 

A binding agreement granted by the tax authorities does not preclude the tax authorities 
from monitoring the way the operations described in the request for a ruling are carried 
out. 
 
With respect to transfer pricing audits, two specialized control centres have been 
established within the Foreign Taxation Service of the Regional Directorate Brussels II –
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Companies. Their competence extends to the whole of Belgium and covers the following 
issues: 
 
Control Centre Brussels 1 conducts in-depth investigations of tax returns of:(recognized) 
coordination centres; companies using the services of coordination centres; companies 
making up part of an international group which have not set up a coordination centre; 

 
Control Centre Brussels 2 conducts in-depth audits of important companies operating in 
the areas of banking, insurance and real estate. 

 
Those two control centres regularly ensure that the conditions set out in the ruling are 
fulfilled. 

 
6.6 Which party has the burden of proof regarding the application of the arms length 

principle? 
 

The burden of the proof rests on the taxpayer. 
 
 
7. Further Questions 
 
7.1 Are there any other administrative practices or tax rulings (including advance 

agreements or exercise of discretion by tax authorities) which are operated in your 
territory which might influence the location of business? 

 
To the best of our knowlegde, whether based on our direct experience or on external 
sources, we are not aware of other Belgian administrative practices which may affect the 
location of business within the EU territory. We have no other comments on that subject. 

 
7.2 Are there any other general comments you wish to make about administrative 

practices in your territory? 
 

See 7.1 above. 
 
7.3 From your experience and knowledge of other territories in the EU, do you think 

that your territory offers a more or less flexible approach to agreeing taxable 
profit than other countries? 

 
In spite of the continuing efforts of the Belgian authorities to improve the investment 
climate and the legal certainty in this country, Belgium does not have well-structured 
and well functioning advance ruling systems such as, for example, Sweden or The 
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Netherlands. In particular, with respect to the formal ruling practice, the scope of 
substantive questions which might be addressed in this country is less extensive than in 
neighbouring countries. 

 
With respect to informal rulings,  the importance of the practice of determining the 
profits of Belgian branches of foreign companies should be emphasized because of the 
impact it may have on the location of business. This practice has proven to be a 
significant factor in influencing the location of headquarter functions of international 
groups in Belgium. 

 
7.4 Are you aware of practices operated in other EU territories, details of which 

should be included in our report? 
 

See 7.3 above. 
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DENMARK 
 
 
1. Preliminary and general issues 
 
1.1 Please provide a short introduction describing in general terms the prevailing 

‘culture’ in your territory in relation to administrative practices, covering the 
relative importance to businesses of tax rulings or advance agreements on tax 
liabilities, and describing their importance in the making of  commercial 
decisions. 

 
Although the Danish tax legislation is quite detailed, a number of tax issues cannot be 
settled on the basis of our tax legislation alone.  Therefore, it is often necessary to ask 
the tax authorities for an advance statement of their views on a specific case. 

 
In practice, tax authorities at all levels have always been prepared to provide taxpayers 
and their advisers with advance statements of the authorities' understanding of the 
current law and practices applicable to specific cases. 

 
The legal nature of such advance statements has been the subject of some dispute, but 
there can hardly be any doubt that statements which are not covered by the specific 
legislation governing binding advance rulings - sections 20A-20D of the Tax 
Administration Act -  are not binding on the authorities. This seems to be a natural 
consequence of the fact that conclusive tax assessments are not binding: section 35 of 
the Tax Administration Act grants the tax authorities extensive powers to vary tax 
assessments, and under section 42 of the State Tax Act even more extensive powers to 
charge supplementary taxes are vested in the tax authorities.  

 
When making an advance statement, the tax assessment authority is bound by the so 
called 'legality principle', whereby all decisions must be made in accordance with 
statutory authority and must not be in conflict with such authority; also, compliance 
with the fundamental legal principle of equal treatment in like circumstances must be 
ensured (the equality principle). As a matter of course, these principles impose 
restrictions on the powers of the tax authorities to make separate agreements with 
taxpayers. 

 
An advance statement by a subordinate tax authority may be reversed by a superior 
authority and to a large extent also by the National Tax Tribunal and, if it is  
subsequently brought before them, by the ordinary courts.  

 
Even though an advance statement may thus formally be reversed, a considerable 
number of agreements have nevertheless been made over the years, especially with the 
business sector, concerning the tax treatment in a particular situation. 1993 saw a 
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significant change, however, when the central governmental assessment authority, The 
Central Customs and Tax Administration, issued an advance ruling to a Danish bank 
concerning tax deduction for provisions for debts in another bank, which was to be 
acquired.  

 
The issue involved in this case was the amount of provisions the acquiring bank could 
make for tax purposes in respect of the commitments to be taken over from the ailing 
bank. In response to a question to that effect, The Central Customs and Tax 
Administration stated that on the basis of an entirely discretionary evaluation it could 
agree to the amount of provisions being assessed at a specified amount, and that this 
amount could be included in the future statement of the acquiring bank's taxable 
income. The amount of provisions agreed to was about three times the amount paid for 
the bank acquired. 

 
The legality of the advance ruling by The Central Customs and Tax Administration 
gave rise to considerable political and legal debate, and a commission of inquiry was 
set up to decide whether or not the advance ruling was legal. The conclusion was that 
The Central Customs and Tax Administration had exceeded its powers by issuing the 
advance ruling, but that this would not in itself invalidate the advance ruling. The case 
had implications for the civil servants who had been involved in making the advance 
ruling, and as a result of this case it has subsequently become extremely difficult or 
virtually impossible to make non-statutory advance agreements with tax authorities. 

 
1.2 General approach 
 

(A) Please describe the way in which businesses and tax advisers setting up 
in your country approach tax planning. Do businesses and their advisers 
normally rely on advice as to the tax position or is it customary to 
approach the tax authorities for agreement on the tax status and 
treatment of new businesses or companies?  

 
If they still have doubts about the tax situation after consulting with Danish 
advisers, foreign businesses wishing to set up in Denmark will often 
approach the tax authorities with a view to obtaining their informal views on 
the tax status and treatment. If, and to what extent, one wishes to rely on the 
advice given by the tax authorities will be for the individual to decide. Only 
by obtaining a binding advance ruling is it possible for a foreign business to 
bind the tax authorities to particular advice/advance rulings given. 

 
(B) Is it customary for a new company or business to discuss its tax position 

with the tax authorities, either in advance of setting up, or on an 
ongoing basis, beyond the ordinary obligation to file returns and pay 
tax? 
Apart from the fact that it is not unusual to discuss the tax situation prior to 
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setting up in Denmark, there will often be a need for discussions with the tax 
authorities on an ongoing basis, especially for the purpose of ensuring, to the 
greatest extent possible, that the parties are in agreement about the contents 
of the income tax return. However, any such advice from the authorities will 
not be binding on the authorities unless it is actually given by way of a 
binding advance ruling. 

 
(C) Please give a general indication of the degree of discretion exercised by 

the tax authority in agreeing tax computations whether or not in 
advance. This question seeks general information only - specific details 
are requested below. 

 
Although it may be necessary for tax authorities to exercise a high degree of 
discretion concerning the individual elements of an income statement, 
separate agreements can only be made within the legislative framework, see 
Section 1.1, above. 

 
(D) In what proportion of inward investment transactions are the tax 

authorities likely to be involved in advance of the commencement of the 
project? What are the principal reasons for seeking to involve the tax 
authorities? 

 
Likewise, it may be appropriate to involve the authorities with regard to the 
interpretation of a particular provision in connection with inward investment 
transactions in order to secure the best possible basis for making an income 
statement.  However, such involvement is subject to similar restrictions as 
indicated in Section 1.1, above. 

 
1.3 Process and content 
 

(A) Where rulings, advance agreements or similar arrangements are 
possible, with whom are these likely to be discussed in the first instance: 
with local tax offices, national tax offices, government officials, or at a 
ministerial level?  Please indicate in general terms the relative 
involvement of each of these levels of government in the process of 
obtaining a ruling. 

 
As mentioned in Section 1.1, above, it is possible to discuss a particular 
situation with tax assessment authorities at all levels. However, only in 
situations actually involving binding advance rulings obtained from the 
Board of Assessment will such statements be binding. 

 
In the case of issues of a more general nature concerning statutory 
interpretation, it will often be possible to apply to the Inland Revenue 
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Department of the Ministry of Taxation for their assistance in clarifying any 
doubts as to interpretation. In such situations it is not unusual for the 
Department to publish the answer given to the taxpayer, so as to notify other 
taxpayers with similar problems of the Ministry's views. In principle, such 
answers will be binding on the assessment authorities. 

 
For practical purposes, the general rule in terms of involving the tax 
authorities in specific cases will probably be for the local authorities to be 
contacted, and only in the case of issues of a more general nature, including 
issues involving substantial amounts, will the central tax assessment 
authority, The Central Customs and Tax Administration, be contacted. 

 
(B) Does the agreement of a ruling of an advance agreement generally 

involve some degree of ‘negotiation’ with the tax authority, or does the 
tax authority simply respond to a request and deliver an interpretation 
or ruling on its view of the law? 

 
In principle, the object of an advance statement will only be to provide 
information on the interpretation of a particular rule by the tax authorities. 
However, an element of negotiation will often be involved, as the authorities 
are typically contacted only in the case of considerable uncertainty. The result 
of any negotiation will, however, be limited to the scope described in 
Sections 1.1 and 1.2 above. 

 
(C) To what extent do the revenue authorities investigate the facts of a 

particular case before giving a ruling? Will a pre-ruling procedure 
involve meetings, a site visit, an audit or investigation by 
correspondence? Does this vary according to the nature of the ruling or 
the scale of the operation? 

 
The tax authorities do not normally carry out an independent survey in 
connection with an inquiry before issuing an advance ruling. Thus, an 
advance ruling will be based only on the information placed before the 
relevant authority during meetings, in correspondence, etc, and the taxpayer 
bears the risk of any facts having been misrepresented as an advance ruling 
will, in that case, not be binding on the authority. 

 
The extent of meetings, correspondence, etc, naturally depends on the facts of 
the case, including the amounts involved. 

 
(D) Do rulings or advance agreements relate separately to different taxes, or 

is a ‘global’ ruling or advance agreement on the tax affairs of a business 
generally possible? 
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An advance ruling will relate only to the issues raised and will therefore be of 
no relevance to the individual taxpayer as far as any other issues are 
concerned. 

 
1.4 Tax rulings or practices involving collateral agreements 
 

(A) Are there circumstances in which obtaining tax rulings or advance 
agreement, will depend on the business committing to employ a 
specified number of individuals, or to carry on business for an agreed 
period, etc? 

 
The number of employees or the period during which a business is to be 
carried on in Denmark will hardly affect the chances of obtaining an advance 
ruling or the contents of any ruling obtained. 

 
1.5 Agreement on tax collections 
 

(A) Is it ever possible, where a business and tax authority agree that a tax 
liability exists, to enter into an agreement or understanding that the tax 
will not be paid, or that the tax authority will take no steps to collect 
some or all of that tax liability. 

 
Where a Danish tax liability exists, it will not be possible for a business to 
make an agreement or understanding with the tax authority to the effect that 
any such tax liability is not payable or that the tax will not be collected.  

 
(B) Are there circumstances in which the tax authority agrees to apply less 

stringent tax collection procedures, or to forgo collection of tax 
altogether as part of an agreement as to future activities or otherwise? 

 
See Section 1.5 (A) above. 

 
 
2. Structural issues 
 
2.1 Legal basis for tax rulings (including practices, agreements with or exercise of 

discretion by, tax authorities):  
 

(A) Is there specific legislation providing for tax rulings or other similar 
advance agreement in relation to the level of taxation, or tax treatment? 
 The response to this question should not deal with Advance Pricing 
Agreements in relation to transfer pricing, which are dealt with at 
question 6 below. 
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There is specific legislation governing binding advance rulings providing that 
any taxpayer who is or may become liable to tax in Denmark may request a 
binding advance ruling concerning the tax implications of a proposed 
transaction. It is a condition that an advance ruling should be of material 
importance to the taxpayer. Basically, a taxpayer may only request advance 
rulings concerning his own affairs, but it is possible to obtain a binding 
advance ruling on the tax implications for other taxpayers of a transaction 
proposed by the requesting party. This latter possibility is applied particularly 
by providers of financial products with a view to clarifying any tax 
implications for potential customers of a given financial product. 

 
The Board of Assessment may, however, refuse to issue advance rulings.  
Moreover, a provision of section 33A of the Corporate Tax Act stipulates that 
a taxpayer and his adviser may - in connection with the transfer of capital 
shares in a company - obtain advance rulings from governmental tax 
authorities to the effect that the authority concerned will not enforce a 
liability for deferred taxes as specified in the provision. This is an avoidance 
rule. 

 
Furthermore, special rules have been introduced in the financial sector 
according to which it will be possible to obtain a binding advance ruling on 
the taxable value of loans (bank lendings) in connection with a tax-free 
merger or transfer of assets between banks due to the fact that a bank no 
longer meets the necessary capital requirements. A special valuation board 
has been established for this purpose. The new rules only apply to banks.  
Finally, there are rules according to which decisions by the supervisory 
authority within the financial sector concerning the amounts of funds 
allocated or losses suffered are binding on the tax authorities and the National 
Tax Tribunal. 

 
Other than the above tax rulings, which are of importance to tax treatment, 
there are some provisions according to which permission may be obtained for 
a different tax treatment from that under the statutory basis (permission). 

 
By way of example, section 16A of the Tax Assessment Act may be 
mentioned.  According to this section any distribution by a company is to be 
treated as dividend for tax purposes. Accordingly, distributions in connection 
with reduction of the share capital of a company and amounts paid by way of 
consideration in connection with a company's purchase of its own shares will 
be deemed to constitute dividends. In such situations it is possible, however, 
to obtain permission so that for tax purposes these distributions are dealt with 
according to the less stringent rules of the Act on Taxation of Gains on 
Shares. The Central Customs and Tax Administration is empowered to grant 
such permissions. Decisions regarding permission cannot be appealed against 
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to the National Tax Tribunal, nor to the ordinary courts. 
 

Likewise, taxpayers contemplating making exchanges of shares, cross-border 
mergers or in special cases domestic mergers, demergers or transfers of assets 
need permission if the transactions are to be exempted from tax. The 
permission procedure also constitutes an avoidance rule. 

 
(B) In addition to legislation dealing with tax matters, is there any statutory, 

constitutional or case law dealing with administrative matters generally, 
or with the powers or limits on power of government or government 
bodies which is relevant to tax rulings or similar practices? 

 
According to the Danish Constitution the executive power is vested in the 
government, and the administration forms part of it.  

 
The administration is subject to a number of fundamental principles, 
including the principles of legality and equality. Some of these fundamental 
principles are statutory, having been embodied primarily in the 
Administration Act and the Act on Access to Documents in Administrative 
Files.  

 
The fundamental principles of administrative law also apply to the tax law 
system. 

 
(C) Is there any published guidance on the extent to which discretion over 

the determination of tax liabilities may be exercised? 
 

Generally, there are no established guidelines for the exercise of discretion. 
However, discretion may only be exercised within the scope of the 
fundamental principles of administrative law, including the principles of 
legality and equality. In some situations, however, specific guidelines have 
been established for the exercise of discretion. This is the case, for example, 
where tax authorities are empowered by statute to permit that a particular rule 
of law is applied in a given situation, cf. Section 2.1 (A) above. 

 
In so far as a power to grant permissions has been delegated to a subordinate 
tax authority, guidelines are therefore often established for the exercise of 
discretion. 

 
The same applies to situations where a particular transaction requires the 
consent of the authorities, cf. Section 2.1 (A) above. 

 
2.2 Administrative issues 
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(A) How is your tax authority organised in relation to giving rulings 
(including practices, agreements with or exercise of discretion by, tax 
authorities)? Does one inspector deal with all aspects of a businesses’s 
tax affairs (including payroll and social security taxes, and VAT)? 

 
The organisation of the tax administration is highly complex, consisting of 
several separate systems with a certain degree of interaction. 

 
At the centre of the organisation there are 275 municipal tax authorities 
which are in charge of performing tax assessments. Taxpayers may appeal 
against tax assessments to the tax appeals boards, which are located in each 
of the municipalities. Appeals from decisions of tax appeals boards lie to the 
National Tax Tribunal, the decisions of which may in turn be brought before 
the ordinary courts. 

 
The tax assessment of companies is undertaken by The Central Customs and 
Tax Administration, which however has to a large extent contracted out this 
task to the municipalities. 

 
In addition to this organisational appeals system, the tax assessment by a 
municipal tax authority may be varied ex officio by the local customs and tax 
region, which is a governmental body. This in turn is subject to The Central 
Customs and Tax Administration, which has the power to issue directions 
and to intervene in proceedings in its own right. In addition, there is a 
national Board of Assessment with specific powers regarding assessment. 

 
The discretionary powers are exercised by delegation at all levels of the 
organisation, but advance statements are issued by the relevant municipal tax 
authority, the regions and The Central Customs and Tax Administration. For 
the purpose of actual statutory interpretation, the Inland Revenue Department 
may be consulted. 

 
Binding advance rulings are issued by the Board of Assessment. 

 
Basically, the head of the municipal tax authority and the head of the 
governmental body, the Region, deal with all tax issues, including issues 
relating to VAT. However, some specific areas at government level are 
allocated to individual regions. This applies, for example, to taxation of real 
interest rates and cross-border tax collection. 

 
(B) Is there a national office dedicated to providing rulings (including 

practices, agreements with or exercise of discretion by, tax authorities), 
or are these given ad hoc by offices dealing with particular taxpayers or 
particular classes of companies? How is the national office involved in 
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local decisions? Are there different classes of rulings or practices which 
are dealt with at different levels (e.g. formal rulings given at a national 
level, ‘interpretations of law’ given locally)? 

 
The Board of Assessment approves directions as to various procedures to be 
followed in tax assessments. Such directions are prepared with a view to 
achieving a uniform assessment country-wide and are binding on subordinate 
authorities. 

 
The Central Customs and Tax Administration publishes its views on current 
practices in a Guidance for Assessment on an annual basis. 

 
Unless the contents of the Guidance are clearly not in accordance with more 
superior sources of law, i.e. statutes, orders or regulations, circulars, case law 
or the practices established by the National Tax Tribunal or the Board of 
Assessment, the Guidance for Assessment is binding on subordinate tax 
authorities. 

 
(C) Are there regional or local offices dealing, e.g. with particular 

businesses, regional incentives or with local taxes? 
 

See (A) above. 
 
2.3 The effect of rulings and advance agreements 
 

(A) Are rulings or other agreements with tax authorities binding on the tax 
authority and the taxpayer? 

 
Advance statements which are not based on specific statutory authority are 
not binding but do have a certain effect as they form part of the tax 
authorities' decision making framework as a source of law element. In 
practice, there are rarely any discrepancies between an advance statement and 
the conclusive tax assessment. 

 
For the possibility of giving informal advance rulings, see Section 1.1 above. 

 
A proper binding advance ruling, on the other hand, is binding on the tax 
authorities, but not on the taxpayer. The taxpayer is consequently free to file 
his tax return without taking the advance ruling into account. Nor is it 
binding on the authorities in situations involving new legislation, or where 
the conditions determining the content of the advance ruling have changed. 

 
(B) Do rulings or advance agreements last for a specific period of time? 
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An advance ruling which is not binding may be varied by the issuing 
authority as well as by a superior authority. If this is not done, the advance 
ruling will be binding after about 3½ years from the end of the income year in 
which the ruling was applied, since it cannot be re-opened in respect of the 
income year concerned. 

 
A binding advance ruling remains in force until new legislation is introduced, 
unless and until the essential conditions for the advance ruling are changed or 
the ruling is revoked. In that case it will typically be rendered void 
prospectively only, or as from the date on which the changes occurred, as the 
case may be. 

 
(C) What other restrictions can be applied to rulings? 

 
See Section 2.3 (A) above. 

 
(D) Do taxpayers in practice report changes of circumstances to the tax 

authorities so that rulings are amended? 
 

If the conditions for the advance ruling have changed, it no longer applies, 
and it will be necessary to obtain a new one. 

 
(E) Can the tax authority withdraw a ruling or advance agreement once 

agreed or revoke it for a particular reason? If so, in what circumstances, 
or for what reasons? How often are rulings revoked by tax authorities? 

 
See Section 2.3 (A) above. 

 
(F) What are the consequences of a revocation? Is the ruling or advance 

agreement subsequently modified or rendered void? Does a revocation 
affect past years or only the future? 

 
See Section 2.3 (A) above. 

 
(G) How and how regularly is the compliance with the terms of the ruling 

controlled or audited by the tax authorities? What proportion of rulings 
are in fact audited? 

 
Whether the conditions subject to which a binding advance ruling was issued 
are actually complied with, may be verified at any time by the tax authorities 
during a period of up to about 3½ years after the end of the income year. 
However, in special cases it may be re-opened for up to 5 years. 

 
2.4 Transparency and publication of rulings and advance agreements 
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(A) Are details of rulings, or information on advance agreements or similar 

practices, published, whether with or without the parties being 
identified? 

 
A limited number of the many binding advance rulings are published by 
order of the relevant tax authority. Third parties have no access to advance 
rulings which are not published, and they cannot rely on such rulings. If a 
binding advance ruling contains aids to the interpretation of existing statutory 
provisions, however, it will have the force of law just like other decisions by 
the tax authorities. All names are left out of advance rulings before 
publication.  

 
(B) How do third and interested parties get information about the 

availability and terms of rulings and similar practices? 
 

According to customary practice, third parties will be informed of the terms 
of an advance ruling only if the ruling is published. In principle, a third party 
is not entitled to claim the right to apply a binding advance ruling. 

 
(C) Do the tax authorities exchange information with the tax authorities of 

other jurisdictions about the rulings applied to taxpayers? 
 

There are no formal rules governing the exchange of information about 
advance rulings between authorities. If an authority finds it appropriate, 
however, there is nothing to prevent such an exchange, and it is nearly always 
believed to take place in situations where an advance ruling relates to one 
taxpayer who is connected to another who is resident in another municipality. 
This may be the case, for example, in a limited liability company/shareholder 
relationship - or for partners in a partnership. 

 
(D) Do the tax authorities impose confidentiality on taxpayers who are 

party to rulings or advance agreements, requiring them not to disclose 
details of any agreement to third parties? 

 
The tax authorities have no authority to impose confidentiality on taxpayers 
in respect of advance rulings, nor do they in fact require them not to disclose 
any details of such rulings. 

 
 
3. Rulings for particular companies or classes of business 
 
3.1 Whether a company is within the charge to tax 
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(A) Is it possible to agree that, even though a company may in fact satisfy 
the test for residence within a territory (eg by reason of place of 
incorporation or place of effective or central management), the 
company will not be within the scope of a particular tax, for instance by 
agreeing that it should be treated as non-resident? 

 
Under Danish rules it is not possible to agree that a particular tax which is 
chargeable should not be imposed. 

 
3.2 Rulings and advance agreements on whether a permanent establishment exists 
 

(A) Is it possible to agree that an activity carried on in your territory by a 
non-resident company should not be treated as a taxable branch, agency 
or permanent establishment? 

 
There is no statutory authority for not treating a branch, etc, of a non-resident 
company as taxable in Denmark - nor will any such permission be granted. 

 
(B) Is it possible to agree in your territory that some income attributable to 

business, or a branch, located elsewhere is outside the scope of tax? 
 

Likewise, no income which is required by statute to be included can be 
excluded from a Danish income statement. 

 
3.3 Particular businesses 
 

(A) Are there specific classes of business or types of business activity for 
which it is possible to agree a particular basis of computing tax liability 
which is not generally applicable? [e.g. for finance companies, the 
provision of intra-group services, companies with branches outside the 
territory etc] 

 
It is not believed to be possible for any specific class of business or type of 
business activity to agree a particular basis of computing tax liability, etc, cf. 
Section 1.1 above. 

(B) Do the tax authorities publish lists of transactions or activities for which 
formal rulings or binding statements will be given? 

 
See Section 2.2 (B) above. 

 
 
4. Rulings and advance agreements as to amount of profits 
 
4.1 Agreements on the amount of taxable income 
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(A) Can the level of profit of any class of business or company be agreed in 

advance? If so, on what basis? 
 

A stepping-stone company whose only income consisted of royalties which 
were passed on to a non-resident company used to have to pay approx. 3% -
6% of its gross income. The same applied to Danish film companies which 
formed part of foreign groups of companies. According to the transfer-pricing 
rules introduced in Denmark in 1998 the percentage method can only be 
applied if it can be established that it will correspond to a proper income 
statement. 

 
(B) Is it ever possible to agree a basis of taxation which differs materially 

either from the rules provided by statute or from the accounts basis of 
taxation? 

 
This is not possible. 

 
(C) Is it possible to agree “cost plus” arrangements in your territory, 

whereby taxable profits can be determined as a basis of the costs of a 
business, irrespective of its actual income? In applying a “cost plus” 
basis, is it possible to agree to keep agreed costs out of the local territory 
so reducing the costs by reference to which the taxable profits are 
calculated. 

 
It is not possible to agree an income statement principle whereby benefits not 
provided for by statute are granted and which is not generally applicable to 
other taxpayers in similar circumstances. 

 
4.2 Rulings and advance agreements for special regimes 
 

(A) Where special tax regimes exist, (e.g. for investment in regeneration 
areas), or for particular classes of activity, is there a special procedure 
for obtaining tax rulings, either on whether a business can benefit from 
the special regime, or on the amount of taxable profits which will 
benefit? 

 
This is not the case. 

 
4.3 Rulings and advance agreements on deductible expenses 
 

(A) Is it possible to agree that particular classes of expenses (which would 
not otherwise be tax deductible) will be tax deductible? 
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Reference is made to Section 1.1 above 
 

(B) Is it possible to agree that provided a certain level of taxable profits is 
achieved, the deductibility of expenses in excess of that figure will not be 
challenged? 

 
Reference is made to Section 1.1 above. 

 
4.4 Safe havens 
 

(A) Are there ‘agreed’ or customary levels of profit which are acceptable 
for particular activities? 

 
See Section 4.1 (A) above. 

 
 
5 Rulings: Thin capitalisation and interest deductions 
 
5.5 Is there any restriction on the amount of interest for which a tax deduction may 

be obtained? 
 

In principle, interest is fully deductible.   However, with effect from 1999 legislation 
on thin capitalisation has been introduced, section 11 of the Corporate Tax Act. The 
rules apply to Danish companies and permanent establishments of foreign companies 
with 'controlled debts'. 'Controlled debts' are defined as debts to parties  with foreign 
connections or debts to a third party for which security has been given by a foreign 
connected party. The effect of the thin capitalisation rules is that deduction is refused 
for interest expenses and capital losses for the part of the controlled debt which 
exceeds a 4:1 debt/equity ratio. Debt falling within the 4:1 safe haven qualifies for a 
deduction of interest expenses and capital losses. Controlled debt falling outside the 
4:1 safe haven qualifies only for deduction of interest and capital losses if the 
company shows that similar financing could be obtained from an independent lender. 

 
Capital losses which are not deductible according to the thin capitalisation rules may 
be carried forward to be set off against capital gains on the same debt. 

5.6 What is the approach of your tax authority to rules relating to the ratio of debt 
to equity in foreign owned companies (i.e. questions of thin capitalisation)? Is the 
approach consistently applied?  

 
Companies which are registered abroad and whose place of management is in 
Denmark are subject to full Danish tax liability, and the thin capitalisation rules are 
applicable. This is also the case for foreign subsidiaries which agree to a voluntary 
Danish joint taxation.  
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As the rules on thin capitalisation only became effective as at 1 January 1999, there 
have been no decisions within this area yet. But there can hardly be any doubt that the 
rules will be applied in the same manner for Danish and for foreign-owned companies. 

 
5.7 Can an agreement on a preferred debt/equity structure be secured more easily 

by using a back-to-back deposit or guarantee arrangement with an unrelated 
bank or lending institution? 

 
None of the mentioned debt/equity structure arrangements can be used as they are 
regarded as indirect security. Only if the company shows that similar financing could 
be obtained from an independent lender could such an arrangement be used 

 
5.8 Is it possible to agree the amount of interest expense that should be attributed to 

a branch?  
 

See Sections 4.1(B) and 4.3 above. 
 

Any tax deductions obtainable will depend on whether or not the loan is attributable to 
the branch. For this purpose, the general criteria of attribution will be considered, such 
as connection to commercial activities and decision by management at the time of 
transaction, meaning that only income and expenditure legally received/paid by the 
branch is to be attributed. The computation method is in compliance with the 
principles of the OECD Model Agreement. Thus, the "Force of Attraction" principle 
does not apply under Danish law. 

 
It should be noted, however, that any interest on loans paid to the head office of a 
branch will not be allowed to be deducted in connection with the calculation of the 
taxable income of the branch. 

 
5.9 Is it necessary to demonstrate an actual interest expense (whether for a branch 

or a company), or can a ‘notional capital’ computation be applied? 
 

A computation of taxable income is based on actual interest expenses, and a 'notional 
capital' computation cannot be applied, cf. Sections 4.1(B), 4.3 and 5.4 above. 

 
 
6 Transfer pricing issues 
 
6.10 What are the practical procedures used for determining transfer prices for 

controlled transactions in relation to intra-group service activities and financial 
services? Please set out a brief description of the procedures, with details only to 
the extent that those procedures may be relevant in influencing the location of 
business. Is the handling of transfer pricing issues dealt with on a centralised 
basis? 
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A number of transfer pricing provisions were enacted in 1998. The main issues are 
documentation requirements (section 3B of the Tax Control Act) and the compulsory 
use of the arms length principle (section 2 of the Tax Assessment Act). 

 
These rules provide that as from 1 January 1998, entities liable to Danish tax and 
falling within the scope of the rules are to give summary information in their tax 
returns about the nature and extent of any intra-group transactions ('controlled 
transactions') to which they are parties. 

 
Furthermore, as from 1 January 1999 these taxpayers are to prepare and keep on file 
for a minimum period of 5 years written documentation describing how prices, terms 
and conditions are determined in controlled transactions. 

 
The level of documentation depends on the activities and transactions involved. In 
many cases, it may be necessary to carry out transfer pricing analyses. As the arms 
length legislation does not specify any methods for determining arms length prices, the 
methods described in the OECD Transfer Pricing Guidelines should be used. 

 
At present, the central tax authorities are working on guidelines setting out the level of 
documentation required in transfer pricing matters. These guidelines are expected to 
be completed some time during the Autumn of 1999. 

 
Tax returns are to be filed with the local tax authorities, who - upon review of the 
individual tax returns - decide whether the documentation prepared by the taxpayer 
must be presented to the authority in question. 

 
If the local tax authorities consider that the taxable income stated in the tax return is 
not in accordance with the arms length principle, they are required to refer the matter 
to the Central Customs and Tax Administration in order to obtain an approval of the 
assessment. Only if the Central Customs and Tax Administration approves of the 
assessment by the local authority may the taxable income be changed. 
The handling of transfer pricing issues is centralised. 

 
6.11 How, in practice, does the tax administration verify whether transfer prices are 

at arms length and how is this done when no comparable uncontrolled prices are 
available?  What methods are used and how are these chosen? 

 
The tax authorities are allowed to inspect documentation from the taxpayer as 
described in Section 6.1 above. 

 
In verifying the validity of prices and terms presented by the taxpayer, the tax 
authorities must take into account all relevant matters, such as market conditions, rates 
of exchange, seasonal fluctuations, spare production capacity, market developments, 
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etc, as laid down in the OECD Transfer Pricing Guidelines. 
 

Danish tax authorities mainly recognise the transactional methods. If these methods 
cannot be used, other approaches such as the transactional profit methods may be 
used. 

 
6.12 How does the national tax administration ensure that the factors determining 

comparability, as defined by the OECD Transfer Pricing Guidelines, are taken 
into account?  In particular, does the national tax administration perform 
verifiable functional and risk analysis in each case separately or does it rely on 
sector specific and industry averages without, in practice, undertaking a case by 
case analysis? 

 
See Sections 6.1 and 6.2 above. 

 
Since the adoption of specific legislation on transfer pricing we have not seen any 
administrative practices on the matter and therefore cannot answer the question. 
However, we are of the opinion that the tax administration will perform a proper 
analysis separately for each case. This analysis will be based both on information 
regarding the particular sector and industry averages and on the specific 
explanation/documentation from the taxpayer. If the taxpayer provides reasonable 
and substantive documentation for any differences from, e.g., industry averages, 
such differences should be accepted by the tax authorities. 

 
6.13 What administrative flexibility is available in the application of formal or 

informal Advance Pricing Agreements? What are the disclosure and 
documentation requirements? Are Advance Pricing Agreements administered 
centrally? 

 
At this stage the Danish legislation leaves no possibility for obtaining formal or 
informal bi- or multilateral transfer pricing agreements. Because of the very 
detailed documentation required by the authorities and in the light of the fact that 
for the first couple of years it will be difficult to establish an adequate basis of 
comparison, it is expected to be a few years before it is possible to enter into 
Advance Pricing Agreements. So far negotiations have been initiated in one 
situation, however. 

 
It is expected that Advance Pricing Agreements can be entered into for a period of 
3-5 years. 

 
The tax authorities have announced that they are willing to assist Danish 
companies in obtaining Advance Pricing Agreements with foreign authorities. 

 
Advance Pricing Agreements will be administered centrally. 



 DENMARK 
 
 
 

 
Report on Administrative Practices in Taxation 
SIMMONS & SIMMONS/8 / W80067 / JET    D8/228055-3 18 

 
6.14 Are there regular enquiries on the operation of transfer pricing rules, and 

Advance Pricing Agreements and are the enquiry practices centrally 
monitored?   

 
According to our information there have so far been no major inquiries on formal 
rulings issued on the basis of statutory authority (the so-called formal advance 
rulings) as described in Sections 1.2(A), (B) and 1.3 above. 

 
For inquiries on an informal basis, see Sections 1.1, 1.2(B) and (D) above. 

 
6.15 Which party has the burden of proof regarding the application of the arms 

length principle? 
 

The tax authorities have the burden of proof, both in their own internal dealings 
with the taxpayer and in litigation. 

 
Accordingly, it is for the tax authorities to establish that an income variation is 
justified, and only where that is established will the subjective burden of proof be 
on the taxpayer. 

 
 
7 Further Questions 
 
7.16 Are there any other administrative practices or tax rulings (including 

advance agreements or exercise of discretion by tax authorities) which are 
operated in your territory which might influence the location of business? 

 
No. 

 
7.17 Are there any other general comments you wish to make about 

administrative practices in your territory? 
No. 

 
7.18 From your experience and knowledge of other territories in the EU, do you 

think that your territory offers a more or less flexible approach to agreeing 
taxable profit than other countries? 

 
See section 1.1 above. 

 
7.19 Are you aware of practices operated in other EU territories, details of which 

should be included in our report? 
 

No. 
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FINLAND 
 
 
1. Preliminary and general issues 
 
1.1 Please provide a short introduction describing in general terms the prevailing 

‘culture’ in your territory in relation to administrative practices, covering the 
relative importance to businesses of tax rulings or advance agreements on tax 
liabilities, and describing their importance in the making of  commercial 
decisions. 

 
In a nutshell, the prevailing ”culture” in Finland in relation to administrative practices 
could be described as formal. The rules of tax procedure are strictly followed and the 
procedure in taxation (appeals, advance rulings) is a written one. Tax authorities 
neither make agreements nor negotiate on a taxpayer’s tax position.  

 
To some extent, tax legislation is not very specific and it changes quite quickly. 
Therefore advance rulings are, in practice, important and affect the making of 
commercial decisions in cases in which the tax treatment would be unclear or subject 
to interpretation ruling without a tax ruling. Advance rulings are applied for in order to 
ascertain the tax treatment and consequences of a contemplated transaction. Finland 
has long experience of providing taxpayers with advance rulings. The system of 
advance rulings was introduced in the beginning of 1940, and the scope of advance 
rulings has since been expanded to cover virtually all types of taxes.  

 
1.2 General approach 
 

(A) Please describe the way in which businesses and tax advisers setting up 
in your country approach tax planning. Do businesses and their advisers 
normally rely on advice as to the tax position or is it customary to 
approach the tax authorities for agreement on the tax status and 
treatment of new businesses or companies?  

 
As a general rule, businesses and their advisers normally rely on advice as to 
the tax position. Please see 1.2 (D) below. 

 
(B) Is it customary for a new company or business to discuss its tax position 

with the tax authorities, either in advance of setting up, or on an 
ongoing basis, beyond the ordinary obligation to file returns and pay 
tax? 
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It is not customary in Finland for a new company or business to discuss its 
tax position with the tax authorities, either in advance of setting up, or on an 
ongoing basis beyond the ordinary filing obligations. 

 
(C) Please give a general indication of the degree of discretion exercised by 

the tax authority in agreeing tax computations whether or not in 
advance. This question seeks general information only - specific details 
are requested below. 

 
Tax computations are not subject to an agreement. Tax authorities do not 
have discretion as to the amount of tax payable on the basis of a tax 
computation. 

 
(D) In what proportion of inward investment transactions are the tax 

authorities likely to be involved in advance of the commencement of the 
project? What are the principal reasons for seeking to involve the tax 
authorities? 

 
Tax authorities are likely to be involved in advance of the commencement of 
an inward investment transaction if the transaction type is new, if there has 
been a recent change in tax law, or if the case law on the issue in question is 
limited and provides little guidance. In a “standard” inward investment there 
is usually no need for an advance ruling. 

 
1.3 Process and content 
 

(A) Where rulings, advance agreements or similar arrangements are 
possible, with whom are these likely to be discussed in the first instance: 
with local tax offices, national tax offices, government officials, or at a 
ministerial level? Please indicate in general terms the relative 
involvement of each of these levels of government in the process of 
obtaining a ruling. 

 
The advance ruling system is based on legislation that specifies the tax 
authorities that are authorised to give advance rulings, the types of taxes for 
which advance rulings may be obtained, and the conditions under which a 
ruling may be given as well as the procedure. There is, however, one 
exception to this. In matters concerning VAT, there is a written guidance 
procedure (private letter ruling) which may be regarded as an informal  
ruling. No other types of informal rulings exist. 

 
The most important authority that may give advance rulings is the Central 
Tax Board which operates under the National Board of Taxation, but is itself 
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an independent body. The Central Tax Board may give advance ruling on 
income, capital taxation and VAT. In 1997, the tax legislation was amended 
so that regional tax offices were also empowered to give advance rulings. In 
matters concerning income and capital tax, tax at source and VAT, the 
Central Tax Board and regional tax offices have the same authority. 
 
Taxation of the biggest companies in Finland is carried out by the Tax Office 
for Major Corporations, which is a part of the National Board of Taxation, 
and which gives advance rulings for companies that belong to its sphere of 
authority. 
 
The National Board of Customs and the Vehicle Administration Centre give 
advance rulings regarding import duties on motor vehicles and excise tax.
  

 
(B) Does the agreement of a ruling of an advance agreement generally 

involve some degree of ‘negotiation’ with the tax authority, or does the 
tax authority simply respond to a request and deliver an interpretation 
or ruling on its view of the law? 

 
As mentioned in 1.1. above, the procedure is formal and written. It is not 
common practice in Finland to discuss an advance ruling with the relevant 
authority before its filing. The only exceptions are the Tax Office for Major 
Corporations, and to some extent regional tax offices. This is because 
advance rulings given by regional tax offices on income tax and capital tax 
matters, and advance rulings given by the Tax Office for the Major 
Corporations cannot be appealed unless the officer representing the tax 
authorities has stated on the ruling that he will not himself appeal the ruling. 
If no such statement is made, an appeal may be made only on the final tax 
assessment. This means that the tax treatment on the issue is uncertain until 
the final tax assessment when it becomes apparent whether an appeal has 
been made by the tax authority. Therefore in several cases the applicant 
discusses the application with the regional tax office and / or the Tax Office 
for Major Corporations in order to establish their view on the issue. 

 
(C) To what extent do the revenue authorities investigate the facts of a 

particular case before giving a ruling? Will a pre-ruling procedure 
involve meetings, a site visit, an audit or investigation by 
correspondence? Does this vary according to the nature of the ruling or 
the scale of the operation? 

 
The tax authorities do not investigate whether the facts which the applicant 
has sent in its application are correct. An advance ruling is binding in 
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taxation only if the facts stated in the application are correct. The tax 
authority dealing with an application may request additional information if 
that provided is insufficient. If the applicant does not supply this requested 
additional information, no ruling is given. 

 
It is extremely rare that the tax authorities make a site visit. According to one 
member of the Central Tax Board, he has made only one site visit (to a 
construction site of a nuclear power plant) during his 10 year membership. 

 
(D) Do rulings or advance agreements relate separately to different taxes, or 

is a ‘global’ ruling or advance agreement on the tax affairs of a business 
generally possible? 

 
No “global” ruling on the tax affairs of a business can be given. The ruling is 
given only in relation to the specific question asked in the application. 

 
1.4 Tax rulings or practices involving collateral agreements 
 

(A) Are there circumstances in which obtaining tax rulings or advance 
agreement, will depend on the business committing to employ a 
specified number of individuals, or to carry on business for an agreed 
period, etc? 

 
No. 

 
1.5 Agreement on tax collections 
 

(A) Is it ever possible, where a business and tax authority agree that a tax 
liability exists, to enter into an agreement or understanding that the tax 
will not be paid, or that the tax authority will take no steps to collect 
some or all of that tax liability. 

 
Where a tax liability exists, it is not possible for the tax authority to agree 
non-payment of tax or to non or partial collection of tax. 

 
(B) Are there circumstances in which the tax authority agrees to apply less 

stringent tax collection procedures, or to forgo collection of tax 
altogether as part of an agreement as to future activities or otherwise? 

 
It is possible to agree a payment schedule with the tax authority but not as to 
the amount of tax to be paid.  Such an agreement is not made as a part of an 
agreement as to future activities or otherwise. 
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2. Structural issues 
 
2.1 Legal basis for tax rulings (including practices, agreements with or exercise of 

discretion by, tax authorities):  
 

(A) Is there specific legislation providing for tax rulings or other similar 
advance agreement in relation to the level of taxation, or tax treatment? 
 The response to this question should not deal with Advance Pricing 
Agreements in relation to transfer pricing, which are dealt with at 
question 6 below. 

 
It is not possible to agree on the level of taxation or tax treatment. As 
mentioned in 1.3. (A), the Finnish ruling system is based on a statutory 
framework. The relevant laws on income and capital taxation, inheritance 
and gift taxation, taxation at source, payroll with holding, stamp duty and 
transfer taxation, real estate taxation, adjustments of business fluctuation, 
value added taxation, lottery taxation, tax on insurance premiums, excise 
taxes, car taxation and motor vehicle taxation all provide for the possibility of 
applying for an advance ruling. These provisions also specify the authority 
which is entitled to give such an advance ruling. The Central Tax Board is a 
specific body entitled to give advance rulings. The Act on the Central Tax 
Board (1996/535) defines the structure, procedure and authority of the 
Central Tax Board in giving advance rulings as well as the appeal procedure. 

 
(B) In addition to legislation dealing with tax matters, is there any statutory, 

constitutional or case law dealing with administrative matters generally, 
or with the powers or limits on power of government or government 
bodies which is relevant to tax rulings or similar practices? 

 
The power or the limits on the power of government bodies to give advance 
tax rulings is clearly defined in legislation.  The case law dealing with 
administrative matters in this respect is virtually non-existent. 

 
(C) Is there any published guidance on the extent to which discretion over 

the determination of tax liabilities may be exercised? 
 

As mentioned in 1.2. (C), there is no room for discretion in the determination 
of tax liabilities. Instead, the tax authorities aim to determine the correct 
interpretation of the law. The National Board of Taxation publishes 
guidelines in this respect on various tax matters but not on the extent to 
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which its discretion in the determination of tax liabilities may be exercised. 
 
2.2 Administrative issues 
 

(A) How is your tax authority organised in relation to giving rulings 
(including practices, agreements with or exercise of discretion by, tax 
authorities)? Does one inspector deal with all aspects of a businesses’s 
tax affairs (including payroll and social security taxes, and VAT)? 

 
As mentioned in 2.1 (A) above, the Central Tax Board is a specific body 
entitled to give advance rulings. The Board consists of members to represent 
taxpayers, the tax collecting authorities and the tax administration. When a 
provincial tax office makes rulings, matters are handled by those specialised 
in the areas of taxation which the application concerns. This means that one 
officer does not deal with all aspects of a business’ tax affairs.  

 
(B) Is there a national office dedicated to providing rulings (including 

practices, agreements with or exercise of discretion by, tax authorities), 
or are these given ad hoc by offices dealing with particular taxpayers or 
particular classes of companies? How is the national office involved in 
local decisions? Are there different classes of rulings or practices which 
are dealt with at different levels (e.g. formal rulings given at a national 
level, ‘interpretations of law’ given locally)? 

 
See (A) above. The Central Tax Board is an independent body that is not 
involved in any regional tax office decisions.  Following the introduction of 
Act (1996/535) the Central Tax Board gives advance rulings in matters that 
are in the public interest, i.e. cases where it is important to have the matter 
decided, so that the law can be applied in other similar cases or to establish 
an uniform tax practice. In addition, the Central Tax Board may make rulings 
in cases where the taxpayer can establish particularly important reasons for 
the need of an advance ruling, for instance where the economic impact of a 
transaction could be very significant without such a ruling. 
 
Under the National Board of Taxation, there are 8 regional tax offices and the 
Tax Office for Major Corporations. The regional tax offices deal with all 
taxpayers that are resident in their district with the exception of those 
companies under the jurisdiction of the Tax Office for Major Corporations 
which is the only authority dealing with specific companies. 
 
Informal interpretations of law in matters concerning VAT may be given by 
the regional tax offices. There is no specific regulation on this procedure in 
either oral or written guidance. The guidance given by the regional tax office 
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on VAT matters does not have the same binding force as the formal advance 
ruling.  However, the guidance gives protection for the taxpayer against the 
tax authorities if the taxpayer has acted in good faith. In other forms of 
taxation, there is no procedure for giving such informal interpretations of law. 

 
(C) Are there regional or local offices dealing, e.g. with particular 

businesses, regional incentives or with local taxes? 
 

The Tax Office for Major Corporations is the only specific tax office. 
 
2.3 The effect of rulings and advance agreements 
 

(A) Are rulings or other agreements with tax authorities binding on the tax 
authority and the taxpayer? 

 
An advance ruling is binding on the tax authorities if the taxpayer wishes to 
use it in his tax planning.  Only advance rulings that have become legally 
valid are binding.  

 
(B) Do rulings or advance agreements last for a specific period of time? 

 
The advance rulings are valid for the fixed period of time which is specified 
in the ruling.  As a general rule, the advance rulings are valid for the current 
fiscal year up to the end of the next fiscal year. The advance rulings given by 
the Central Tax Board are usually given for two fiscal years - the current and 
the following fiscal year. 

 
(C) What other restrictions can be applied to rulings? 

 
Advance rulings are not restricted in any other way, being answers to the 
question presented by the applicant together with justification for that 
answer. 
 

(D) Do taxpayers in practice report changes of circumstances to the tax 
authorities so that rulings are amended? 

 
Taxpayers do not in practice report changes of circumstance to the tax 
authorities. It is not possible to have a ruling amended and in such a situation, 
the taxpayer may apply for a new ruling.  

 
(E) Can the tax authority withdraw a ruling or advance agreement once 

agreed or revoke it for a particular reason? If so, in what circumstances, 
or for what reasons? How often are rulings revoked by tax authorities? 
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The rulings of the Central Tax Board may be appealed to the Supreme 
Administrative Court, which may change the ruling, cancel it or decide that 
no ruling should have been given. If a tax ruling of the Central Tax Board has 
been appealed to the Supreme Administrative Court, it is not legally binding 
and cannot be used until the Supreme Administrative Court has given its 
decision. 

 
If, in an advance ruling from the regional tax office, it has not been stated 
that the officer will not appeal the ruling, it is possible that following a 
successful appeal by the officer, the advance ruling is not applied. 

 
To the extent advance rulings are legally valid, they bind all tax authorities 
and courts of law. Thus, any change in the interpretation of tax law does not 
affect the application of the ruling. However, the tax authorities may refuse to 
apply a legally valid advance ruling if the facts stated by the applicant in the 
application are found to be incorrect. These facts form the basis of the 
advance ruling, therefore, if they are incorrect, the advance ruling will not be 
applied. There are no statistics indicating how often legally valid advance 
rulings are revoked by the tax authorities.  

 
(F) What are the consequences of a revocation? Is the ruling or advance 

agreement subsequently modified or rendered void? Does a revocation 
affect past years or only the future? 

 
If the facts stated in a legally valid advance ruling are found to be incorrect, 
the taxpayer will be taxed as if no advance ruling had been given. 

 
(G) How and how regularly is the compliance with the terms of the ruling 

controlled or audited by the tax authorities? What proportion of rulings 
are in fact audited? 

 
There is no specific control of compliance with the terms of a tax ruling, 
although the question of compliance may arise in connection with ordinary 
taxation or a tax audit.  

 
2.4 Transparency and publication of rulings and advance agreements 
 

(A) Are details of rulings, or information on advance agreements or similar 
practices, published, whether with or without the parties being 
identified? 

 
The Central Tax Board publishes advance rulings, but only those that are 
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considered to be important are published. Summaries of published cases are 
available in the Finlex data bank maintained by the Ministry of  Justice. The 
Supreme Administrative Court also publishes decisions in the Finlex data 
bank, as well as a year book, which includes important decisions. The parties 
are not identified in any published cases.  

 
(B) How do third and interested parties get information about the 

availability and terms of rulings and similar practices? 
 

The Finlex data bank is available to the public, and the Ministry of Justice’s 
data bank is on the internet. 

 
(C) Do the tax authorities exchange information with the tax authorities of 

other jurisdictions about the rulings applied to taxpayers? 
 

As far as it is understood, the Finnish tax authorities do not exchange 
information with tax authorities of other jurisdictions about the rulings 
applied to taxpayers. 

 
(D) Do the tax authorities impose confidentiality on taxpayers who are 

party to rulings or advance agreements, requiring them not to disclose 
details of any agreement to third parties? 

 
The tax authorities cannot impose confidentiality on taxpayers who are party 
to advance rulings. 

 
 
3. Rulings for particular companies or classes of business 
 
3.1 Whether a company is within the charge to tax 
 

(A) Is it possible to agree that, even though a company may in fact satisfy 
the test for residence within a territory (eg by reason of place of 
incorporation or place of effective or central management), the 
company will not be within the scope of a particular tax, for instance by 
agreeing that it should be treated as non-resident? 

 
If a company is tax resident in Finland, under Finnish law it is not possible to 
agree that the company will not be within the scope of a particular tax. 

 
3.2 Rulings and advance agreements on whether a permanent establishment exists 
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(A) Is it possible to agree that an activity carried on in your territory by a 
non-resident company should not be treated as a taxable branch, agency 
or permanent establishment? 

 
If under Finnish law, a resident has a taxable permanent establishment, it is 
not possible to agree that the activity should not be treated as a permanent 
establishment. 

 
(B) Is it possible to agree in your territory that some income attributable to 

business, or a branch, located elsewhere is outside the scope of tax? 
 

If under Finnish law, income attributable to business or a branch located 
elsewhere, is taxable income, it is not possible to agree that it  is outside the 
scope of tax in Finland.  

 
3.3 Particular businesses 
 

(A) Are there specific classes of business or types of business activity for 
which it is possible to agree a particular basis of computing tax liability 
which is not generally applicable? [e.g. for finance companies, the 
provision of intra-group services, companies with branches outside the 
territory etc.] 

 
All classes of business or types of business are taxed in a uniform manner.  
There is no possibility of making agreements. 

 
(B) Do the tax authorities publish lists of transactions or activities for which 

formal rulings or binding statements will be given? 
 

The tax authorities do not publish a list of transactions or activities for which 
formal rulings are given since the authority to do so is set out in the acts 
referred to in 2.1(A) above.  As a general rule, the relevant legislation refers 
only to the form of taxation i.e. income tax or inheritance tax etc., which is 
the subject of the Act concerned.  Most advance rulings concern the 
interpretation of the law or valuation. 

 
 
4. Rulings and advance agreements as to amount of profits 
 
4.1 Agreements on the amount of taxable income 
 

(A) Can the level of profit of any class of business or company be agreed in 
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advance? If so, on what basis? 
 

The level of profit of any class of business or company cannot be agreed in 
advance. 

 
(B) Is it ever possible to agree a basis of taxation which differs materially 

either from the rules provided by statute or from the accounts basis of 
taxation? 

 
It is not possible to agree a basis of taxation which differs from that dictated 
by the legislation or from the accounts basis of taxation. 

 
(C) Is it possible to agree “cost plus” arrangements in your territory, 

whereby taxable profits can be determined as a basis of the costs of a 
business, irrespective of its actual income? In applying a “cost plus” 
basis, is it possible to agree to keep agreed costs out of the local territory 
so reducing the costs by reference to which the taxable profits are 
calculated. 

 
The tax legislation was amended in the beginning of 1997 so that regional tax 
offices and the Tax Office for Major Corporations were given the ability to 
give rulings in questions of valuation. The tendency of the Central Tax Board 
has been not to give rulings relating to valuations and in practice any such 
advance rulings have been limited to single transactions, i.e. transfer price for 
shares of a subsidiary, a patent or other asset. The tax authorities are reluctant 
to give any advance rulings on cost plus arrangements. It is not possible to 
make transfer price agreements.  

 
4.2 Rulings and advance agreements for special regimes 
 

(A) Where special tax regimes exist, (e.g. for investment in regeneration 
areas), or for particular classes of activity, is there a special procedure 
for obtaining tax rulings, either on whether a business can benefit from 
the special regime, or on the amount of taxable profits which will 
benefit? 
There are no special tax regimes in Finland. 

 
4.3 Rulings and advance agreements on deductible expenses 
 

(A) Is it possible to agree that particular classes of expenses (which would 
not otherwise be tax deductible) will be tax deductible? 

 
If a particular class of expense is not tax deductible, it is not possible to agree 
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that it will be tax deductible.  
 

(B) Is it possible to agree that provided a certain level of taxable profits is 
achieved, the deductibility of expenses in excess of that figure will not be 
challenged? 

 
It is not possible to agree that the deductibility of expenses is connected to 
achieving a certain level of taxable profits. 

 
4.4 Safe havens 
 

(A) Are there ‘agreed’ or customary levels of profit which are acceptable 
for particular activities? 

 
There are no “agreed” or customary levels of profit that are acceptable for 
particular activities. 

 
5. Rulings: Thin capitalisation and interest deductions 
 
5.1 Is there any restriction on the amount of interest for which a tax deduction may 

be obtained? 
 

In the taxation of business profits, interest paid on loans obtained for business 
purposes is deductible.  There is no limitation on the amount which may be deducted. 

 
5.2 What is the approach of your tax authority to rules relating to the ratio of debt 

to equity in foreign owned companies (i.e. questions of thin capitalisation)? Is the 
approach consistently applied?  

 
There are no rules relating to the ratio of debt to equity in Finland. However, the 
Wealth Tax Act has a provision under which a loan given to a Finnish tax resident 
carrying on business in Finland, by a foreign enterprise which holds an economic 
stake, or an influence on the management of the taxpayer, or on an enterprise in which 
the taxpayer himself has an economic stake, or whose management he can influence, 
can be deemed to be equity capital. In such a case, no deduction is allowed from the 
taxpayer’s assets for interest on that part of the debt that is deemed to be equity capital 
in the Finnish business.  The deductibility of interest is not restricted on similar 
grounds for enterprises owned by Finnish residents. Furthermore, corporations do not 
pay any wealth tax. However, in practice this has not prevented the tax authorities 
from trying to apply this rule as they have regarded loans from related companies as  
constituting capital investment in a Finnish company. Thus, in such cases the interest 
should not be deductible in income taxation. Case law on the ratio of debt to equity in 
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foreign owned companies is very limited and does not give any guidance as to the ratio 
of debt to equity in foreign owned companies.  
 
However, the Supreme Administrative Court gave a decision in April 1999 (KHO 
1999 T 862) on an appeal regarding an advance ruling given by the Central Tax 
Board. The Supreme Administrative Court held that a Finnish subsidiary of a Dutch 
corporation had the right to deduct interest on an intra-company loan. The Finnish 
subsidiary carried on a leasing business. The contemplated ratio of debt to equity was 
15:1, equity consisting of short and long term intra-group loans. Approximately half of 
the debt was  a short term credit with a maturity under one year. In its decision, the 
Supreme Administrative Court referred also to the non-discrimination article in the 
Finnish–Dutch tax treaty. There is no limitation for corporations owned by Finnish 
residents in a similar situation. 

 
5.3 Can an agreement on a preferred debt/equity structure be secured more easily 

by using a back-to-back deposit or guarantee arrangement with an unrelated 
bank or lending institution? 

 
For reasons explained in 5.1, not applicable. 

 
5.4 Is it possible to agree the amount of interest expense that should be attributed to 

a branch?  
 

It is not possible to agree the amount of interest expense that should be attributed to a 
branch. 

 
5.5 Is it necessary to demonstrate an actual interest expense (whether for a branch 

or a company), or can a ‘notional capital’ computation be applied? 
 

It is necessary to demonstrate the actual interest expense. 
 
 
6 Transfer pricing issues 
 
6.6 What are the practical procedures used for determining transfer prices for 

controlled transactions in relation to intra-group service activities and financial 
services? Please set out a brief description of the procedures, with details only to 
the extent that those procedures may be relevant in influencing the location of 
business. Is the handling of transfer pricing issues dealt with on a centralised 
basis? 

 
A very general section on transfer prices has been incorporated in the Taxation 
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Procedure Act. According to this rule, the income of a Finnish enterprise may be 
adjusted if dealings between the enterprise and a related foreign enterprise are 
different from those which would have been made between independent parties. There 
are no regulations or instructions on the application on this rule. In addition, the case 
law on transfer pricing issues is rather limited.  

 
There is no centralised handling of transfer price issues. Transfer price issues are 
normally raised during discussions in connection with a tax audit. No advance pricing 
agreements can be made. As from 1 January 1997, the regional tax offices (and the 
Tax Office for Major Corporations) have been able to give advance rulings on 
valuation issues. In practice, the advance rulings have been limited to the valuation of 
single transactions. The tax authorities are not willing to give advance rulings as to the 
acceptance of transfer pricing arrangements with regard to service activities or similar 
arrangements. No such application has been made to the Tax Office for Major 
Corporations. According to an officer there they have been contacted only once by an 
international company who wanted to have a ruling on its transfer pricing policy. The 
Tax Office for Major Corporations indicated that no such advance ruling will be 
given, and the company in question did not revert to the matter.  

 
6.7 How, in practice, does the tax administration verify whether transfer prices are 

at arms length and how is this done when no comparable uncontrolled prices are 
available?  What methods are used and how are these chosen? 

 
The Finnish tax authorities primarily use the OECD Transfer Pricing Report in 
determining whether transfer prices are at arms length. The Ministry of Finance has 
made an unofficial translation of the Report into Finnish. The comparable market 
price method is the primary method of ascertaining an arms length price, although, if 
the comparable market price cannot be found, the resale method or cost plus method is 
applied. International companies usually use the cost plus method in their transfer 
pricing if no comparable prices exist. Generally, this has been accepted by tax 
authorities when a company has a clearly documented transfer price policy which has 
consistently been applied.  

6.8 How does the national tax administration ensure that the factors determining 
comparability, as defined by the OECD Transfer Pricing Guidelines, are taken 
into account?  In particular, does the national tax administration perform 
verifiable functional and risk analysis in each case separately or does it rely on 
sector specific and industry averages without, in practice, undertaking a case by 
case analysis? 

 
One could say that the Finnish tax authorities have not really focused on the issue of 
transfer pricing. For example, there is no systematic internal education on transfer 
pricing (or issues connected to international taxation in general). This lack of detailed 
regulations affects the ability of tax authorities to address the issue of transfer pricing. 
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In general, sector specific and industry averages are not used in order that the factors 
determining comparability are taken into account. The tax authorities evaluate the 
material presented by the taxpayer. Whether this evaluation can be regarded as a 
verifiable functional and risk analysis, is questionable. In addition, the Nordic tax 
authorities perform simultaneous tax audits in groups of companies that operate in 
Nordic countries.  The consistency of transfer pricing policy is examined amongst 
other items. These tax audits are systematic and take place in accordance with an 
annual plan. 

 
6.9 What administrative flexibility is available in the application of formal or 

informal Advance Pricing Agreements? What are the disclosure and 
documentation requirements? Are Advance Pricing Agreements administered 
centrally? 

 
It is not possible to obtain an advance pricing agreement. 

 
6.10 Are there regular enquiries on the operation of transfer pricing rules, and 

Advance Pricing Agreements and are the enquiry practices centrally monitored? 
  

 
There are no regular inquiries on the operation of transfer pricing rules. 

 
6.11 Which party has the burden of proof regarding the application of the arms 

length principle? 
 

The burden of proof regarding the application of the arms length principle is on the 
party who is in the best position to give such proof, i.e. the taxpayer. 

 
 
7 Further Questions 
 
7.12 Are there any other administrative practices or tax rulings (including advance 

agreements or exercise of discretion by tax authorities) which are operated in 
your territory which might influence the location of business? 
No. 

 
7.13 Are there any other general comments you wish to make about administrative 

practices in your territory? 
 

There are no other general comments. 
 
7.14 From your experience and knowledge of other territories in the EU, do you think 
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that your territory offers a more or less flexible approach to agreeing taxable 
profit than other countries? 

 
No agreement on taxable profit can be made in Finland. 

 
7.15 Are you aware of practices operated in other EU territories, details of which 

should be included in our report? 
 

No. 
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FRANCE 
 
 
1. Preliminary and general issues 
 
1.1 Please provide a short introduction describing in general terms the prevailing 

‘culture’ in your territory in relation to administrative practices, covering the 
relative importance to businesses of tax rulings or advance agreements on tax 
liabilities, and describing their importance in the making of  commercial 
decisions. 

 
France is not especially known in the international business or fiscal community as 
being a country of rulings, and this may be explained by several reasons. 

 
For historical reasons, an institutionalised dialogue does not really exist in France 
between taxpayers and tax authorities.  French tax authorities are deemed to issue from 
kingly power (i.e. they constitute a public body which forms part of the 
executive power, and owe their powers to this status) and, accordingly, they 
are not there for the benefit of the taxpayer, and it is not usual to negotiate 
with them. 

 
In addition, whilst these authorities effectively have the power to comment on tax 
laws, they cannot modify or alter the law.  Any infringement of the law on their part, is 
not deemed to be void but, instead, can be used against the authorities - this is to 
protect taxpayers.  This explains also to some extent why the authorities are not 
inclined to take a stand if there is a risk that it may be used against them before the 
courts, despite the fact that their initial position was given too quickly and on the 
grounds of partial or wrong information.              

 
However, if it is true that there is no general advance ruling procedure offering legal 
protection and which is applicable in all circumstances, the French legal system does 
allow a statutory ruling to be obtained in accordance with strict legal conditions and 
procedure.  It is also possible to get certain rulings (usually requested in advance) 
outside the formal legal framework, and furthermore, it is possible to reach agreement 
with the authorities during a tax examination.  

 
There have certainly been recent improvements in the dialogue between taxpayers and 
the tax authorities.  In 1987 the tax authorities even had the intention of adopting a 
general ruling procedure, although in the end they stopped short of this, instead saying 
that a taxpayer cannot be assessed on the grounds of the abuse of law if he has 
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consulted the authorities in advance, supplied all appropriate information and the 
authorities either accepted this analysis or did not answer within a 6-month period.  
An APA procedure is currently being tested by the authorities and is expected to 
become law in the next two years or so. 

 
In conclusion, whilst French tax authorities seem to accept the taxpayer’s legitime 
need for greater legal security, an objective lack of human resources able to deal with 
generalised rulings means that they are unable fully to provide this.       

 
1.2 General approach 
 

(A) Please describe the way in which businesses and tax advisers setting up 
in your country approach tax planning. Do businesses and their advisers 
normally rely on advice as to the tax position or is it customary to 
approach the tax authorities for agreement on the tax status and 
treatment of new businesses or companies?  

 
For the above reasons, it is not usual to approach the tax authorities before 
setting up a new business or company in France.  However, in exceptional 
circumstances, in particular in projects which are very important in 
economic, employment or strategic terms, this may happen.  For example, it 
is public knowledge that a well known amusement park benefitted from very 
favourable rulings. 

 
We do not have precise information on the size of the benefits 
obtained by this park.   The rulings granted were so exceptional that 
negotiations with tax authorities took place at the highest level and 
the decision was taken by the Minister of Finance himself.  The very 
nature of the project justified the involvement of the State to help the 
successful implementation of the amusement park in France 
(economic and employment interests in the construction of the park 
and the expected impact on the tourism industry).  It is likely that 
other projects (although rare) benefit from advantageous rulings but 
their issue is justified by national interests including but not limited 
to economic and/or employment considerations.  This may be the 
case, for example: 

 
- for projects as a result of which several FF billions of 

investments and several thousands of new jobs are expected;  
 

- for sensitive projects for which international competition is 
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harsh;  
 

- for strategic projects; and 
 

- for projects closely linked with national defence or with the 
armaments industry. 

 
(B) Is it customary for a new company or business to discuss its tax position 

with the tax authorities, either in advance of setting up, or on an 
ongoing basis, beyond the ordinary obligation to file returns and pay 
tax? 

 
See comments above. 

 
(C) Please give a general indication of the degree of discretion exercised by 

the tax authority in agreeing tax computations whether or not in 
advance. This question seeks general information only - specific details 
are requested below. 

 
Generally speaking, a distinction has to be made between rulings which are 
subject to conditions provided by law, for which the room to manoeuvre is 
minimal and other rulings (regulated by law or not) which offer a full range 
of negotiation. 

 
(D) In what proportion of inward investment transactions are the tax 

authorities likely to be involved in advance of the commencement of the 
project? What are the principal reasons for seeking to involve the tax 
authorities? 

 
It is extremely difficult to estimate this for the simple reason that if we except 
local taxes (which are discussed below) for which incentives are authorised 
by tax law and subject to the discretion of local authorities (eg at district or 
regional levels), other rulings would mainly be sought in very important 
projects (see comments and criteria in (A) above). 

 
For obvious reasons, any discussion of rulings taking place in this latter 
context are highly confidential. 

 
It may reasonably be assumed that in more or less all major projects, and 
especially when there is harsh competition between States, the French tax 
authorities are approached, with  varying degrees of success. 
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1.3 Process and content 
 

(A) Where rulings, advance agreements or similar arrangements are 
possible, with whom are these likely to be discussed in the first instance: 
with local tax offices, national tax offices, government officials, or at a 
ministerial level?  Please indicate in general terms the relative 
involvement of each of these levels of government in the process of 
obtaining a ruling. 

 
See comments in 2.2 below. 

 
(B) Does the agreement of a ruling of an advance agreement generally 

involve some degree of ‘negotiation’ with the tax authority, or does the 
tax authority simply respond to a request and deliver an interpretation 
or ruling on its view of the law? 

 
See 1.2 (C) above. 

 
(C) To what extent do the revenue authorities investigate the facts of a 

particular case before giving a ruling? Will a pre-ruling procedure 
involve meetings, a site visit, an audit or investigation by 
correspondence? Does this vary according to the nature of the ruling or 
the scale of the operation? 

 
This is extremely variable.  Whilst the authorities almost never pay a site visit 
to taxpayers, a pre-ruling procedure may involve several meetings held at 
their offices, with supply of legal documentation and various information 
(financial projections, recruitments etc).  The degree of such information may 
vary according to the nature of the ruling and scale of the operation.   

 
(D) Do rulings or advance agreements relate separately to different taxes, or 

is a ‘global’ ruling or advance agreement on the tax affairs of a business 
generally possible? 

 
It is possible to obtain a general ruling covering various taxes, certainly for 
important projects with economic or politic considerations.    

 
1.4 Tax rulings or practices involving collateral agreements 
 

(A) Are there circumstances in which obtaining tax rulings or advance 
agreement, will depend on the business committing to employ a 
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specified number of individuals, or to carry on business for an agreed 
period, etc? 

 
There are circumstances in which the grant of rulings depends to some extent 
on collateral agreements. 

 
There is no agreement in which a precise number of employees is imposed by 
law and, in many situations, the tax authorities have practically entire 
discretion to determine whether or not a given project has a sufficient impact 
on employment to justify a ruling or agreement. 

 
Tax legislation introducing specific regimes under advance 
agreements and statements of practice commenting on this law, 
provides generally for the condition of “economic and employment 
benefit” so that an applicant is aware of the existence of such criteria.  
But, in principle, there are no published criteria or guidance 
indicating or giving an indication on the precise level of employment 
and economic benefit required by the tax authorities. 

 
See in particular French tax leases (so-called GIE fiscaux) in 4.3 or 
successive roll-over reliefs in reorganisations in 4.2.  

 
This leaves the tax authorities room to manoeuvre on a case by case 
approach, in determining whether or not the employment and 
economic benefits are sufficient when compared to the tax advantage 
given. 

 
In practice, before submitting an application, the applicant and the tax 
authorities  will meet to discuss the possibility of obtaining a ruling as 
well as its conditions.  It is only after discussion that the application is 
submitted. 

 
More often found in French law, is a condition to carry on a business for an 
agreed period, for instance for investments in French overseas departments 
and territories (see 4.3 below) or French tax leases. 

 
1.5 Agreement on tax collections 
 

(A) Is it ever possible, where a business and tax authority agree that a tax 
liability exists, to enter into an agreement or understanding that the tax 
will not be paid, or that the tax authority will take no steps to collect 
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some or all of that tax liability. 
 

This may happen on a case by case basis and only extremely rarely, and may 
or may not be during the course of a tax examination or not. 

 
The French tax authorities sometimes adopt a very pragmatic approach taking 
into account the financial capacity of a taxpayer, to accept a reduction of an 
agreed tax liability during a tax examination. 

 
For example, for many years an industrial company had calculated its 
business licence tax (taxe professionnelle) on the basis of the net accounting 
value of its fixed assets instead of their historical cost price.  Further to a tax 
inspection performed by the local tax centre, a re-assessment was notified for 
the past 3 years (standard statutes of limitation prevented a longer period of 
re-assessment). 

 
During the discussions about the re-assessment process, the company raised 
the point that the consequences of the proposed re-assessment would impact 
its financial situation so greatly that a massive lay-off would be necessary.   
Following negotiations and in order to preserve employment, the authorities 
abandoned almost 50% of the re-assessment. 

 
Negotiation over the amount of tax due is the traditional and 
common way to settle a tax dispute following a tax examination (see 
also 2.1 A (3) and 2.2 A (3) below).  The extent of concessions made this 
way depends on the factual circumstances, and on the parties involved.  
There is no rule (formal or informal) on the amount of reassessed tax which 
may be given up. 

 
As such negotiations take place during a tax examination, the tax advantage 
obtained is only in respect of past liabilities.  However, if the tax authorities 
have given a written position in respect of the abandonment of a tax 
adjustment made by the tax inspector, that written position may be invoked in 
the future by the tax payer.  On these grounds, tax inspectors and taxpayers 
agree indirectly the determination of future liabilities during the tax 
examination process.  For an example, see point 4.3 (B) below. 

 
(B) Are there circumstances in which the tax authority agrees to apply less 

stringent tax collection procedures, or to forgo collection of tax 
altogether as part of an agreement as to future activities or otherwise? 
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We are not aware of advance rulings in this matter, although at the end of tax 
examinations, it is frequent to negotiate some financial arrangement with the 
tax authorities. 

 
2. Structural issues 
 
2.1 Legal basis for tax rulings (including practices, agreements with or exercise of 

discretion by, tax authorities):  
 

(A) Is there specific legislation providing for tax rulings or other similar 
advance agreement in relation to the level of taxation, or tax treatment? 
 The response to this question should not deal with Advance Pricing 
Agreements in relation to transfer pricing, which are dealt with at 
question 6 below. 

 
Although there is no general ruling procedure in France (see general 
introduction above), three main sorts of tax “rulings” may be found in 
practice. 

 
The principal and traditional source of rulings is advance rulings granting 
special regimes that are made pursuant to specific legislative provisions (1), 
but the tax authorities may exercise their discretion by taking written 
positions in particular situations (2) and may also, on a discretionary basis, 
enter into settlement agreements with taxpayers during tax examinations (3). 

 
(1) Advance ruling for special regimes 

 
Under French rules, tax exemptions or tax advantages may only be granted by 
law. Once a taxpayer satisfies the conditions required by the legislation, he 
automatically benefits from the favourable treatment (eg participation 
exemption regime, worldwide tax consolidation regime or the exemption of 
business licence tax for enterprises carrying on business in manufacturing, 
technical and scientific research and located in certain geographical areas). 

 
Certain specific favourable regimes however apply only if an advance 
administrative agreement is granted by the tax authorities following the 
examination of the particular circumstances of the application.  In this 
respect, the law provides for the said favourable regime and its scope and 
conditions of application but specifies that the tax advantage is subject to 
obtaining a prior ruling.  Such favourable regimes usually aim to encourage 
transactions which offer particular economic or/and social interests. 
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In granting administrative agreements, the French authorities evaluate 
whether or not the facts as explained in the request meet the expectations of 
the legislator (i.e. whether they present an interest which justifies the tax 
exemption in exception to standard rules).  In the view of the French tax 
authorities, an advance agreement process is one way to adapt compulsory 
provisions of law to each particular situation.  A list of these regimes together 
with their advantages is attached to this report (see Annex).   

 
In order to explain the nature of these favourable regimes to taxpayers, the 
French tax authorities publish ministerial orders or administrative statements 
of practice.  Whether or not the discretion may be exercised depends on the 
nature of the agreement, i.e. discretionary or automatic.  The criteria to 
distinguish between these two categories have been set out by case law (see 
comments in (B) below). 

 
The tax authority’s decisions on applications for special favourable regimes 
is made annually available to the French Parliament which is therefore 
informed of the result of the tax provisions that it has implemented into 
French law. 

 
In addition to being required for certain favourable regimes, advance 
agreements may also be temporarily required in relation to new tax provisions 
and specifically in order to test and control the tax and budgetary 
consequences thereof.  

 
In such cases, the need for an advance agreement is only temporary and the 
agreement is abolished after the test and control period (e.g. this was the case 
for the former LBO favourable tax credit regime, and also for the worldwide 
tax consolidation regime when it was put into place). 

 
As regards advance agreements in tax matters, there are two sources of 
applicable measures. Firstly, the French tax code (Code général des impôts, 
or CGI), usually indicates when providing for a given specific regime, 
whether the said regime is to be obtained subject to advance agreement, and 
lists the legal conditions required.  The CGI also provides what information 
must be supplied under it to the French tax authorities, and this is often 
referred to in administrative statements of practice.  Secondly, there may be 
other general provisions in French legislation (including statements of 
practice and case law) applicable to all advance agreements for special 
regimes and aiming at providing taxpayers with legal security. 
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These provisions cover for example, the rules to be followed by the applicant 
in making an application for advance agreements, the discussions between 
the authority and the applicant, the conditions under which an advance 
agreement may be denied (depending on whether or not reasons for the 
decision should be provided) and the recourse against a negative decision by 
the French tax authorities. 

 
Finally, formal advance rulings are usually requested to give the tax 
authorities the right to control the scope of a given tax advantage, and for 
these rulings the applicable proceedings vary enormously, some specific 
situations corresponding more to a need to strengthen the legal protection 
offered to taxpayers. 

 
In these latter very specific situations, the taxpayer does not, in principle, 
have to ask for any prior ruling but if he has some doubt on whether he meets 
the legal conditions, he is entitled to ask the authorities whether he is within 
the scope of the favourable regime.  This  process, covered by L80B-2 and 3 
of the Livre des procédures fiscales (LPF), applies in particular to the 
creation of new enterprises, accelerated depreciation and R&D tax credit and 
it is worthwhile noting that if the authorities do not reply to the applicant 
within a given period (3 or 6 months), they are deemed to have answered 
positively.  In other words, the taxpayer obtains full legal protection.   

 
We do not have any indication on how often applications are refused. 
  

 
(2) Written position held by the French tax authorities 

 
Any written position issued by the French tax authorities is binding on the 
grounds of Section L80B-1 of the LPF which protects taxpayers from the tax 
administration changing a position that had previously been formally 
acknowledged with regards to a specific set of facts.  

 
Written positions may be in response to questions asked by the taxpayer, but 
more often are for confirmation of a firm position taken by the tax authorities 
on the basis that the circumstances remain the same or when the position was 
adopted (eg when a readjustment is assessed and then abandoned, the reason 
for the abandonment may be invoked in a further tax audit).  This protection 
is provided by a rule that no reassessments of income may result from such a 
change in the position of the tax authorities. 

 
Any taxpayer is entitled to submit written questions to the French tax 
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authorities on the application of tax legislation to certain situations, or on the 
interpretation of a tax rule.  The scope of the written position includes the 
qualification of an activity for tax purposes, the determination of the taxable 
basis (agreement on the depreciation rate used, or on the method of 
determination of a provision etc). 

 
In addition, the French Supreme Tax Court (Conseil d’Etat) decided recently 
that such a protection benefits not only the taxpayer who has received the 
ruling but also any other taxpayers involved in the same transaction.  This 
decision, which extends the scope of Section L80B-1 of the LPF, may in the 
absence of publication, be of a limited effect in practice, (see comments in 
2.4 (A) below). 

 
Furthermore, we have been told by the authorities (although we have no 
confirmation on this) that around 1/3 of the questions sent to the tax 
authorities at national level (see 2.2 (A)(2) below) are never answered 
(presumably when such questions are “embarrassing”).  From our experience, 
we have not identified particular discrimination between resident and non-
resident taxpayers in the French authorities’ answers to written questions.    

 
One particular situation should be mentioned, in which there is an agreement 
procedure implemented by the tax authorities which is not regulated by the 
law. 

   
Indeed, French CFC rules (i.e. Section 209 B of the CGI) provide an 
exemption mechanism based on local market operations.  The French tax 
authorities have accepted in the past to extend the concept of “local market” 
to neighbouring countries which are closer, in respect of geographical and 
economic characteristics, to the country in which the foreign entity is 
incorporated. 

 
A statement of practice dated 17 April 1998 introduced the need for a 
prior ruling in order to benefit from this extension, which appears to 
be extreme, even if the applicable ruling procedure is not very formal. 

 
No precise indication and no guidance on the applicable criteria are 
given.  All that is stated is that all the consequences (i.e. not only tax 
ones) of the choice of the foreign place of incorporation will be 
examined by the tax authorities. 

 
We have not collected information on the practical functioning of this 
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recent ruling, and has certainly involved a few taxpayers.  
 

Finally, certain enterprises may try, for example due to their privileged link 
with the State(this refers to enterprises in whose share capital the State has or 
had an interest or to which the State is a partner), to obtain very favourable 
tax advantages, which may be contrary to the law.  However, this is not 
within the scope of Section L80B-1 of the LPF the object of which is 
certainly not to encourage illegal practices. 

 
For instance, a French service company whose share capital has been 
held by the State, obtained several written positions from the Service 
de la Legislation Fiscale or SLF (see 2.2. (A) 2 below).  These rulings 
allowed it to determine the taxable basis of some important taxes 
(corporation tax and business license tax) according to methods 
which would give rise to significant reductions in the tax bill.  The 
ruling applicable to the business license tax is described precisely at 
the end of 3.3 (A) below.  

 
These methods are the result of a pragmatic approach of the law in order to 
favour the company.  In addition, certain reorganisations have taken place 
within the group of the said company without a negative impact on the 
carrying forward of tax losses and deemed deferred depreciation.  Prior to 
these reorganisations, the company had obtained a ruling from the tax 
authorities which is usually very difficult to obtain and has, up to now, been 
reserved for manufacturing companies (see point 3.3 (A) below). 

 
This is not generally a way which the tax authorities use to encourage inward 
investments (with some exceptions as the amusement park mentioned above) 
but is usually aimed at the encouragement a specific enterprise.  The 
enterprise could then argue that the written position can be used against the 
French tax authorities even if it extends the scope of the provision concerned 
or is even contrary to the law. 

 
(3) Settlement agreements further to tax examinations 

 
Where an amount due to the French treasury as a result of a tax audit (i.e., 
following reassessment of tax, penalties and interest for late payment 
amounting to 9% per year) a settlement agreement may be negotiated with the 
French tax authorities.  For the purposes for the present report, the settlement 
agreement includes: 

 



FRANCE 
 
 
 
 
 

 
Report on Administrative Practices in Taxation 
SIMMONS & SIMMONS/8 / W80067 / JET  D8/227848-2 12 

- any concession granted by tax officers during the tax examination 
process ; and  

 
- a formal sort of compromise (“transaction”) which is negotiated 

with regard to penalties and sometimes interest for late payment, 
where these result from a tax examination but have not yet been 
claimed for collection.  The French tax authorities estimate that 
between 15 and 20,000 “transactions” are concluded each year.  
Considering the rate of tax penalties and interest for late payment, 
the transaction is regarded as the traditional route to settle a dispute 
with the tax authorities. 

 
In addition, the tax authorities may agree to certain requests for a waiver of 
penalties or interest on the basis of good faith. 
 

(B) In addition to legislation dealing with tax matters, is there any statutory, 
constitutional or case law dealing with administrative matters generally, 
or with the powers or limits on power of government or government 
bodies which is relevant to tax rulings or similar practices? 

 
According to case law, an advance agreement is traditionally considered as a 
one-sided administrative act which gives rise to rights for the benefit of the 
taxpayer.  Consequently, it is subject to the applicable rules of administrative 
law.  For this reason, it is not published and an appeal before the 
administrative court may be effected in the event of refusal or withdrawal, 
such appeal to be undertaken in the respect of the general rules governing 
administrative litigation. 

 
The extent to which discretion over the determination of tax liabilities may be 
exercised have been commented on in case law dealing with tax matters and 
also by the Conseil Constitutionel (the institution in charge of controlling the 
conformity of the law with the French constitution). 

 
Case law (implemented by the French tax authorities in the general statement 
of practice applied on advance agreements, mentioned above) distinguishes 
between advance agreements granted on a discretionary basis (“discretionary 
agreements”) and advance agreements automatically granted as far as the 
requested legal provisions are satisfied (“automatic agreements”). 

 
Automatic agreements must be delivered by the French tax authorities if the 
legal conditions required are fulfilled and the legal objectives are met by the 
factual circumstances.  When the agreement is discretionary, the French tax 
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authorities are not bound by the fact that the ruling request meets the legal 
objectives and fulfills the required legal conditions.   They are even entitled 
to require additional conditions (i.e., in addition to that provided by the law). 
  

 
In order to determine to which category an agreement belongs, the wording of 
the law which introduces the favourable regime has to be carefully analysed.  
In addition, when the law states that prior advice must be sought from certain 
institutions before a ruling is granted (e.g. Counsel of the Fund for Economic 
and Social Development), the discretionary nature of the agreement is 
established.  Finally, if this analysis does not lead to a conclusion, the 
preparatory work of the Parliament is considered alongside the agreement. 

 
For example, advance agreements for benefitting from bénéfice mondial (see 
3.3 (A)), Headquarters regime (see 3.3 (A)) or provisions for establishment 
abroad (see 3.3 (A)) are discretionary rulings. 

 
The distinction between automatic and discretionary agreements has the 
following main consequences: 

 
-  the extent of the administration’s powers with regards to the grant of 

the agreement;  
 

- whether or not reasons for refusal must be provided: reasons for any 
refusal of an automatic agreement must be provided by the tax 
authorities (otherwise, the administrative court is entitled to cancel 
the decision to refuse); 

 
- the form and extent of the powers of administrative courts in 

controlling the decision taken by the tax authorities: the 
administrative judge can review the decision - making process of the 
French tax authorities in automatic agreements, but has only a 
limited control on this in relation to discretionary agreements (i.e., 
he only determines whether or not their consideration of the factual 
circumstances has infringed the intention of the legislature had in 
submitting the application of a special regime to an advance 
agreement).  

 
The Conseil Constitutionnel held an important decision in 1987 in indicating 
that discretionary advance agreements are in breach of the French 
Constitution (basically, the tax authorities are allowed in this way to allocate 
the tax burden amongst tax payers, which is an infringement of the separation 
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of powers). 
 

This decision has been interpreted restrictively by the Conseil d’Etat (the 
supreme administrative court) as meaning that the lack of precision in the law 
shall not be regarded as providing the tax authorities with discretionary 
power, and that the absence of precision moreover underlines limitations in 
the power of the authorities and strengthens the need for greater legal 
protection for taxpayers.  As from 1987, the French Parliament, when setting 
up a favourable tax regime subject to an advance agreement, has to determine 
at least the general principles of the conditions under which the agreement 
may be obtained, although the details may still be left to the administrative 
authorities. 

 
(C) Is there any published guidance on the extent to which discretion over 

the determination of tax liabilities may be exercised? 
 

See comments in (B) above. 
 
2.2 Administrative issues 
 

(A) How is your tax authority organised in relation to giving rulings 
(including practices, agreements with or exercise of discretion by, tax 
authorities)? Does one inspector deal with all aspects of a businesses’s 
tax affairs (including payroll and social security taxes, and VAT)? 

 
(1) Advance ruling for special regimes 

 
According to the CGI, the Minister of Finance alone is entitled to deliver 
advance agreements.  The application is examined by a national service 
(direction générale des impôts, service des agréments) when the agreement 
involves so-called “major” enterprises. 

 
However, for certain listed agreements, where a certain level of turnover, 
fixed for each category of the special regime, is not reached, power is 
delegated to a tax officer who is at least manager of a regional tax division 
(directeur régional des impôts). 

 
In practice, 50% of the ruling applications are handled by a directeur 
régional.  As this decentralization of power is very limited, no other person is 
entitled to deliver advance agreements. 

 
In fact, the treatment of a given matter at national or local level depends less 
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on the legal nature of the ruling (eg formal ruling or interpretation of law) 
than the size of the transaction.   

 
For example, an advance agreement must be sought in order for a merging 
company to offset its profit against the losses carried forward by the merged 
company.  Such an agreement is delivered by the directeur régional if the 
share capital of the concerned companies does not exceed FF. 25 million, and 
by the Ministry of Finance if that figure is reached.  This rule is specifically 
included in the CGI. 

 
Usually, tax inspectors deal with particular issues rather than particular taxes 
and most advance rulings concern corporation tax (a few only apply to other 
taxes such as business license tax or registration duties).   

 
(2) Written position held by the French tax authorities 

 
If a question is asked by a taxpayer on its own initiative, it is very likely that 
the authority involved will be a service of the Ministry of Finance called the 
SLF (see 2.1 (A) (2) above) which is in charge of drafting tax laws and the 
interpretation of tax rules (in particular it issues statement of practice 
commenting on tax law). 

 
It is composed by 5 offices (one coordinating and four specialising in certain 
taxes) and mainly comprises inspectors who have been ranked highly at the 
administrative tax school (école nationale des impôts).  But, any other tax 
officers who have territorial jurisdiction may, under certain conditions 
concerning the minimum rank held by the officer involved, take a position 
which is binding for the tax administration.   

 
(3) Settlement agreements 

 
Tax examinations are performed by the section of the local tax centre in 
charge of the taxpayer’s file.  Certain audits may be carried out by a national 
service due to the importance of the taxable basis of the taxpayer (the 
Direction des Vérifications Nationales et Internationales, or DVNI).  The tax 
examination process has to proceed in compliance with legal obligations and 
formalities.   

 
The main steps of the tax examination are: a meeting with the tax inspector; 
the issue of a notice of tax adjustments with reasons for this adjustment; the 
response of the taxpayer; an obligation for the tax authorities to answer the 
taxpayer’s response; the issue of a collection notice; and then, possibly a 
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claim presented to the director of the local tax centre, which begins the 
dispute phase. 

 
At each of these steps, but increasingly through the process of the 
examination, concessions may be obtained from the tax inspector in charge of 
the tax examination (at the local level or regional level) or his superiors. 

 
In the case of transactions, the drafting is examined both by the local tax 
centre (in charge of the determination of the taxable basis) and the local tax 
collector (in charge of the collation of taxes).  The taxpayer’s past behaviour 
in tax matters (e.g. timely payment of taxes or the results of previous tax 
examinations) is taken into consideration. 

 
(B) Is there a national office dedicated to providing rulings (including 

practices, agreements with or exercise of discretion by, tax authorities), 
or are these given ad hoc by offices dealing with particular taxpayers or 
particular classes of companies? How is the national office involved in 
local decisions? Are there different classes of rulings or practices which 
are dealt with at different levels (e.g. formal rulings given at a national 
level, ‘interpretations of law’ given locally)? 

 
(C) Are there regional or local offices dealing, e.g. with particular 

businesses, regional incentives or with local taxes? 
 

See comments in 2.2 (A) and (B) above. 
 
2.3 The effect of rulings and advance agreements 
 

(A) Are rulings or other agreements with tax authorities binding on the tax 
authority and the taxpayer? 

 
(1) Advance ruling for special regimes 

 
Once an advance agreement is granted, it cannot be challenged by the French 
tax authorities unless the taxpayer ceases to fulfill the conditions under which 
the agreement was granted.  It is an administrative act which creates rights in 
favour of the taxpayer. 

 
The taxpayer is also bound as he must remain in compliance with the 
required conditions.  The binding effect is provided here either by the specific 
provisions of the CGI creating the need for a ruling, or by the general 
provisions of Section L80B-1 of the LPF.   
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The taxpayer’s failure to comply may trigger the withdrawal or revocation of 
the agreement but otherwise the administrative decision constitutes a total 
guarantee (see (E) below). 

 
(2) Written position held by the French tax authorities 

 
The protection of the taxpayer in respect of written position is in the form of 
a rule that no reassessments of income may result from a change of position 
by the tax authorities, even if the administrative position is contrary to the 
law (see introduction in 1.1).  The binding effect is provided by Section 
L80B-1 of the LPF.  

 
The tax authorities are bound in respect of the past and rules may change for 
the future only where the authorities alter their interpretation of the law and 
inform the taxpayer of such an alteration (the alteration applies as from this 
date) or in the event of a change in the taxpayers circumstances. 

 
Apart from these specific cases, the initial decision constitutes a total 
guarantee (see (E) below) for taxpayers.  The taxpayer is not bound by the 
answer and can take the opposite view, however in the event of subsequent 
tax examinations, he may possibly incur penalties for bad faith if he does this.  

 
(3) Settlement agreements 

 
Settlement agreements are binding either on the grounds of Section L80B-1 
of the LPF or on the grounds of special rules applicable to transactions.  In 
the latter case, and in the event of the failure of the taxpayer to meet its own 
commitments (for example not keeping to the schedule of payment), the tax 
authorities are entitled to claim for the amount of all penalties and interests 
due. 

 
(B) Do rulings or advance agreements last for a specific period of time? 

 
(1) Advance ruling for special regimes 

 
An advance ruling will remain valid for the duration of the 
favourable regime itself.  However, the French tax authorities can 
impose conditions dealing with the life-time of the advance 
agreement granted.  For instance the agreement for the bénéfice 
mondial (see 3.3 (A) below) is granted for an initial period of 5 
years, but its renewal for periods of 3 years may then be obtained.  
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For each period, the agreement remains irrevocable regardless of 
any change in the taxation rules of foreign branches or subsidiaries 
(i.e. tax-planning is limited).   

 
(2) Written position held by the French tax authorities 

 
A formal written position can be removed if the information 
communicated was erroneous or, having informed the taxpayer, 
removed for the future in the event of a change in legislation or a 
modification of the tax authorities’ interpretation (see (A) above). 

  
(3) Settlement agreements 

 
See 2.3 (A) above. 

 
(C) What other restrictions can be applied to rulings? 

 
No particular comments, except that additional conditions may be added to 
advance rulings for special regimes which are discretionary. 

 
(D) Do taxpayers in practice report changes of circumstances to the tax 

authorities so that rulings are amended? 
 

There is no mandatory reporting of changes which may occur in the factual 
circumstances on which the ruling is granted.  The French tax authorities 
must perform a tax audit and then report that the factual circumstances have 
changed. 

 
However, it is highly advisable to report such changes to the tax authorities in 
order to obtain a correlating amendment to the initial agreement, if possible.  
This is so for advance rulings for special regimes as well as in other 
situations (see written positions above). 

 
For example, when a French resident owns an interest in a partnership 
through which he invests in certain eligible activities in French overseas 
departments and territories, he may benefit from a tax advantage (deduction 
of its share in the investment from its own personal income tax basis) which 
is contingent upon the interest in the eligible activity lasting for at least 5 
years. 

 
In the event that the eligible activity consists in renting out heavy equipment 
to a company mentioned in the agreement, the bankruptcy of that company 
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should in principle trigger the loss of the tax advantage, as one of the 
conditions is no longer satisfied. 

 
In such a case, the applicant should immediately contact the tax authorities 
who granted the ruling and negotiate with them an amended agreement, 
providing that the equipment may be used by another company located in the 
same territory and carrying on business in the same eligible activity, and 
giving the applicant time to negotiate the rent of the equipment with this 
other company so that the tax advantage would be maintained.  The tax 
authorities show real flexibility here. 

 
(E) Can the tax authority withdraw a ruling or advance agreement once 

agreed or revoke it for a particular reason? If so, in what circumstances, 
or for what reasons? How often are rulings revoked by tax authorities? 

 
We shall only deal here with advance agreements for special regimes (for 
other situations, please refer to comments in 2.3. (A) above). 

 
According to French rules, an advance agreement may be withdrawn when 
the taxpayer fails to perform commitments it has undertaken or when the 
conditions to which the grant of the agreement are subject, are no longer 
satisfied.  The applicant must be asked for his view on the tax authority’s 
decisions to withdraw, for which reasons should be given. 

 
If the taxpayer disagrees, he may ask for the “neutralisation” of the financial 
consequences of the withdrawal before administrative courts, but he cannot 
force the authorities to maintain the initial agreement. 

 
The CGI provides for the revocation of an advance agreement if the taxpayer 
is later sentenced by a court for having committed a tax fraud. 

 
There are no available statistics as to how often advance agreements are 
revoked or withdrawn, but this happens only very rarely.  

 
(F) What are the consequences of a revocation? Is the ruling or advance 

agreement subsequently modified or rendered void? Does a revocation 
affect past years or only the future? 

 
The following only concerns advance agreements for special regimes (other 
practices are covered in to 2.3(A) above). 

 
A withdrawal triggers the loss of the tax benefit granted with a retrospective 
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effect up to the initial delivery, and the relevant amount of tax is  immediately 
due to the French treasury, and increased by interest for late payment (at the 
rate of 9% per year).   

 
The same consequences apply when a revocation occurs but the loss is here 
limited in time to any tax benefits obtained as from the date of the event 
justifying the revocation. 

 
Where the taxpayer has failed to fulfil his undertakings, the French tax 
authorities will not necessarily withdraw the agreement, sometimes adopting 
a very pragmatic approach. 

 
For example, when examining a ruling for headquarters regime, the tax 
authorities discovered that the group in question did not meet a condition 
relating to the eligible activity (see 3.3 (A) below) and, rather than 
withdrawing the whole ruling, they assessed the taxpayer for past liability, 
agreeing with him to maintain the ruling for the future if appropriate changes 
were made.  

 
(G) How and how regularly is the compliance with the terms of the ruling 

controlled or audited by the tax authorities? What proportion of rulings 
are in fact audited? 

 
As indicated in (D) above, the French tax authorities may only perform a tax 
audit and thereby determine that the factual circumstances have changed.  
There are no published statistics on the proportion of rulings that are audited 
during such examinations.  

 
2.4 Transparency and publication of rulings and advance agreements 
 

(A) Are details of rulings, or information on advance agreements or similar 
practices, published, whether with or without the parties being 
identified? 

 
Advance agreements are never published, not even when they are delivered 
on a no-name basis.  Written answers are very rarely published.  This is a 
constant criticism put  to the tax authorities by the business community.   
It was for this reason that, at the end of 1998, tax advisers issued a report 
suggesting measures to improve the relationship between taxpayers and the 
tax authorities. One of these is to publish any agreement and formal position 
held by the French tax authorities on a no-name basis (such a publication 
exists already for decisions taken by the comité consultatif de répression des 
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abus de droit, the body involved when a taxpayer is assessed on the grounds 
of the abuse of law).  Unfortunately, the tax authorities have not yet 
commented on this proposal. 

 
(B) How do third and interested parties get information about the 

availability and terms of rulings and similar practices? 
 

Third and interested parties have no source of information other than the 
press (and this is quite rare), word of mouth, and professional organisations 
which usually have internal publicity networks that may dispatch interesting 
answers received by their members from the tax authorities. 

 
(C) Do the tax authorities exchange information with the tax authorities of 

other jurisdictions about the rulings applied to taxpayers? 
 

Yes.  Exchanges of information including information on rulings exist, with 
EU and non-EU countries although it should be admitted that their efficiency 
is extremely variable. 

 
(D) Do the tax authorities impose confidentiality on taxpayers who are 

party to rulings or advance agreements, requiring them not to disclose 
details of any agreement to third parties? 

 
The French tax authorities do not impose such an obligation and, 
traditionally, taxpayers are careful to keep any tax advantages or written 
answers from which they benefit, confidential, above all when they are 
entitled to a concession exceeding what is allowed by the law.   

 
Taxpayers are sometimes even reluctant to provide the auditors who annually 
perform the review of their accounts with a copy of the advance agreement 
obtained or of the written position taken by the French tax authorities. 

 
 
3 Rulings for particular companies or classes of business 
 
3.5 Whether a company is within the charge to tax 
 

(A) Is it possible to agree that, even though a company may in fact satisfy 
the test for residence within a territory (eg by reason of place of 
incorporation or place of effective or central management), the 
company will not be within the scope of a particular tax, for instance by 
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agreeing that it should be treated as non-resident? 
 

In relation to advance agreement for special regimes, the following incentives 
benefit enterprises whose investment plans conform with the government’ 
regional development policy: 

 
- temporary exemption of corporation income tax (36 months) for 

companies which may or may not be newly created, carrying on 
business in eligible activities located in Corsica, but which meet 
financial difficulties.  However, this is subject to the condition that 
they present an economic or social interest for Corsica (the advance 
agreement is aimed at evaluating such an interest); 

 
- temporary exemption of corporation income tax (10 years) for newly 

formed companies in French overseas departments and territories, or 
companies who set up new business in those areas.  The ruling is 
delivered after taking into consideration the activity and the number 
of jobs created; 

 
- temporary exemption of business licence tax (taxe professionnelle) 

which is a regional tax imposed on most commercial, industrial, and 
professional enterprises (including branches of foreign companies). 

 
The tax is charged on the actual or deemed annual rental value of the tangible 
fixed assets of the enterprise and on 18% of its gross salaries.  A general 
reduction of 16% is then made on this tax base. 

 
Tax rates vary widely from one local authority to another (usually it is 
approximately 11%).  An exemption from this tax is granted in certain 
defined areas of the country for a five year period, either automatically or 
under advance agreement.   

 
The exemption is automatic in the case of creation, extension or 
decentralization of a manufacturing activity or a scientific and technical 
research establishment, under the condition that the transaction gives rise to 
new employment opportunities and to certain investments exceeding certain 
thresholds.  

 
The exemption is subject to obtaining a prior ruling in the case of creation, 
extension, decentralization of management, research, engineering, data 
processing department or redeployment or takeover of manufacturing activity 
or of a scientific and technical research establishment. 
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In relation to written positions held by the French tax authorities, it should be 
noted that a  statement of practice explicitly mentions the possibility of 
asking whether a given taxpayer is a tax resident or not.  In practice, 
however, it seems that no particular derogatory rulings have been negotiated 
on this point. 

 
3.6 Rulings and advance agreements on whether a permanent establishment exists 
 

(A) Is it possible to agree that an activity carried on in your territory by a 
non-resident company should not be treated as a taxable branch, agency 
or permanent establishment? 

 
No, we are not aware of any rulings in this area and French tax authorities are 
usually strict in imposing tax on non-resident companies having permanent 
establishments in France, in accordance with French domestic rules or 
relevant tax treaty provisions. 

 
When the permanent establishment does not have any operational activity in 
France, which is fairly doubtful considering international taxation rules, the 
authorities have sometimes accepted the existence of a permanent 
establishment when shares are recorded in its balance sheet (in such a case, 
there is potential capital gains tax on subsequent disposals). 
This approach does not prevail (i.e. that it is a permanent establishment 
whose profits will attract French tax) when a tax group is created in France 
with a branch as head of a tax group and significant financial charges are 
incurred in relation to a cross-border acquisition of French targets. 

 
Although extremely marginal practice and highly confidential, we have seen 
the French authorities agreeing not to submit to French taxation, a portion of 
the profits realised by a French partnership operating a trade in France and 
partly held by foreign resident companies (see our brief comments in 2.1 (A) 
(2) above on tax advantages contrary to the law).  

 
The practice referred to in relation to a French partnership was agreed 
by the tax authorities due to Governmental involvement in the 
project.  The French partnership concerned was owned by European 
partners carrying on business in a sensitive area of high technology.  
This project ensures long-lasting exports from France and the creation 
of numerous jobs.  
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There are only very few similar cases, but each time that such 
arrangements are made, the tax advantages achieved are justified by 
national interest in the project (see the notion of major project above) 
and the decision is taken at the highest level.  

 
(B)  Is it possible to agree in your territory that some income attributable to 

business, or a branch, located elsewhere is outside the scope of tax? 
 

We are not aware of practices in this area.   
 

In principle, a resident company is taxed only on profits arising from 
business operations carried out in France. 

 
Foreign income received by a resident company but attributable to a foreign 
establishment or dependent agent (or, in the absence of applicable treaty 
provisions, derived from a so-called “complete commercial cycle” carried on 
abroad) is not, in principle, within the scope of French corporation tax.
   

 
3.7 Particular businesses 
 

(A) Are there specific classes of business or types of business activity for which it 
is possible to agree a particular basis of computing tax liability which is not 
generally applicable? [e.g. for finance companies, the provision of intra-group 
services, companies with branches outside the territory etc.] 

 
In relation to advance agreements for special regimes, the following specific rules 
are provided by French law.   

 
(i) Tax consolidation regimes 

 
French law provides for a specific tax consolidation regime (bénéfice mondial or 
bénéfice consolidé) which allows a company liable to corporation tax in France to 
determine its taxable basis in taken into consideration profits and losses realised by 
all its French and non-French establishments (bénéfice mondial), or all its French 
and non-French establishments and subsidiaries (bénéfice consolidé). 

 
The aim of the regime is to encourage the implementation of French companies in 
foreign countries by avoiding any double taxation situations within the group.  
Losses suffered  outside France (that are usual in the case of a newly formed 
business) may be offset against profits derived from the French business; 
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distribution of dividends within the group does not attract tax; and transfer pricing 
considerations are avoided. 

 
This regime, which is the only exception to standard territorial rules (under which 
worldwide consolidation is, in principle, prohibited) is subject to an advance ruling 
delivered by the Ministry of Finance. 

 
In practice, the application of the regime is limited in scope, since only a very small 
number of French groups, a few French exporting enterprises or French oil 
companies (as far as we know, the short list of the agreed groups comprises 
Cogéma, Elf, Total, Saint-Gobain, Renault, Lafarge-Coppée, Rhône-Poulenc and 
Thomson) are now concerned. 

 
We do not have any information on the actual level of tax savings achieved 
under this regime, but it is public knowledge that such a regime allows 
savings of an amount that has a real impact on the budget of the State.   

 
This regime may lead to some distortion amongst French groups (multinationals  
and medium-sized groups) but also potentially between French companies under 
foreign or French control. 

 
(ii) Headquarters and distribution centres 
In a statement of practice dated 21 January 1997, the French authorities broadened 
the tax incentives aimed at encouraging multinationals to establish headquarters 
and distribution centres in France. 

 
A headquarters is defined as a French company or the permanent establishment in 
France of a foreign company controlled by an international group, which provides 
management, coordination or control for the exclusive benefit of the group. 

 
A distribution centre is defined as a French company or the permanent 
establishment in France of a foreign company controlled by an international group, 
which provides storage, preparation, labelling or delivery services, as well as 
associated administrative tasks, provided that such services are also made for the 
exclusive benefit of the group. 

 
The ruling applies to headquarters and distribution centres as defined by 
the tax legislation, which perform authorised activities for the benefit of 
companies in the same group (i.e. the factual tests required by the law have 
to be met). 
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The specific authorised activities of headquarters include the management, 
coordination or control of:  

 
- administrative and computerization services relating to the internal 

administrative management of the group; 
 

- specific strategic services (e.g. participation in policy-making for the 
group’s various units); 

 
- human resources services such as personnel management, 

recruitment, training or improvement of the salary administration;  
 

- public relations services (including advertising) and services 
involving the furnishing and gathering of information;  

 
- research and development services; and  

 
- if clearly for the benefit of the group alone, certain activities carried 

out by banks and insurance companies such as “back-office” and 
some financial analysis. 

 
As far as distribution centres are concerned, the eligible activities cover 
preparatory and auxiliary activities which are not directly connected to the 
realisation of profits, such as: 

 
- purchase of raw and other materials; 

 
- transportation, delivery, storage, labelling, management, preparation 

including packaging of raw materials, goods and finished products; 
 

- taking of orders, writing, and sending confirmation of orders;  
 

- invoicing; 
 

- purchasing raw materials in their own name and selling them to 
group companies; and  

 
- associated administrative tasks. 

 
An advance ruling must be obtained from the French tax authorities who may 
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ask the company to furnish all the information necessary for them to be able to 
take a decision with full knowledge of facts.  

 
In order to determine the market value of its services and the fees to be invoiced 
(which is difficult due to the nature of the services rendered and the status of 
the recipient of the services ie, related companies), an agreement based on the 
cost plus method (taxation on a fixed and predetermined percentage of their 
expenses) is sought in order to obtain a guarantee from the French tax 
authorities that this will not be challenged provided the services are the ones 
falling within the scope of the headquarters regime.  

  
The mark-up rate is determined on a case-by-case basis, taking into account the 
characteristics of the activity performed.  The size of the proposed operation, in 
terms of projected operating costs, number of expatriates and local personnel 
together with their responsibilities, are key factors in determining the 
percentage of profit-mark-up which is acceptable to the authorities. 

 
For activities which go beyond the authorized headquarters on 
distribution function the corresponding profit is determined under the 
ordinary rules (the scope of the favourable rate cannot be extended).  
For a flexible attitude of the French authorities, see also our example in 
2.3 (F), last paragraph above. 

 
Until January 1997, experience has shown that the agreed rates for headquarters 
ranged between 6% and 10% (but commonly 8%).  This rate may subsequently 
be modified if the conditions existing at the time of the initial ruling change. 

 
According to the above statement of practice, the ruling is normally granted for 
an unlimited period but it may be issued for a limited period only if the nature 
of the activities carried out justifies the limitation or if there is some uncertainty 
in the financial forecasts provided by the applicant. 

 
In addition, favourable rules under advance agreements apply to the tax 
treatment of employees temporarily assigned to France to work in a 
headquarters.  The latter are normally given specific allowances or benefits-in-
kind (tax or social security equalisation payments, housing allowances, etc) 
which, in principle, are taxable under the standard rules.   

 
Accordingly, gross-up calculations may be required, which significantly 
increase the costs associated with the assignment.  The favourable rules reduce 
the applicable effective income tax rates (i.e. some allowances are tax exempt) 
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and abolish the requirement to gross-up benefits.  In addition, it may be possible 
to transfer the burden of certain allowances to the headquarters.  

 
Only individuals employed in France for a maximum period of 6 years and who 
were not resident in France in the year preceding their arrival, will qualify.  
This ruling is independent of any other ruling that may have been (or will be) 
requested for corporation tax purposes and leaves the French tax authorities 
room to manoeuvre when examining the application. 

 
The headquarters and distribution centres regime that encourages a foreign 
group to establish itself in France may, at first sight, distort competition rules.  
It is fair to say that, due to other competitive rules in Europe (e.g. tax treatment 
of individuals is not very competitive in France and treasury pools are excluded 
from the favourable regime), not that many groups establish their headquarters 
or distribution centres in France.  

 
(iii) Foreign investment provisions   

 
As an exception to standard corporation tax territorial rules, a French enterprise 
(including  French subsidiaries or permanent establishments of foreign 
companies) investing abroad in a commercial, manufacturing, agricultural or 
service activity through a permanent establishment or a subsidiary in which it 
holds a minimum shareholding of 33.33% (for shares in commercial or service 
companies) or 10% (for manufacturing or agricultural companies) may create a 
temporary tax-deductible provision against the cost of their investment.   

 
For investments in commercial and service companies, the provision is set up 
during the first four years of the investment and then added back to the taxable 
income ten years (at the latest) after the operation.  The provision is limited to 
the amount of loss incurred by the foreign company during the year of the 
investment and the four following years (with a ceiling equal to FF 20 million 
for services activity).  This regime applies in or outside the EU.   
For manufacturing and agricultural businesses, the provision is equal to 50% of 
the investment realised within the five first years of operation and is then added 
back during the following five years.  This regime only applies outside the EU. 

 
Unlike commercial activities, the tax-deductible provision set up for an 
investment in an industrial, agricultural or services business is subject to 
specific agreement by the Ministry of Finance. 

 
Only the availability of the regime is subject to obtaining a prior ruling, 
with the French tax code providing for the method of determination of 
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the provision to be deducted (see above). 
 

The statement of practice which comments on this specific regime 
mentions that the main criteria is the creation of long-lasting exports.  It 
seems also that the nature of the activity performed in the foreign 
country together with the conditions under which such activity is 
carried out is taken into account in assessing role played by the foreign 
entity in the exports realised from France.  In this respect, the fact that 
exports are necessary to the existence and running of the foreign entity 
seems to be a determining factor. 

 
For a manufacturing entity, there is no legal precision on the applicable 
criteria.  The tax authorities have greater room to manoeuvre here. 

 
There are also some elements of distortion here (e.g. discrimination based on 
the nature of the activity carried on by the applicant) but these are of a limited 
effect if we consider that otherwise (and with the exception of bénéfice mondial 
or bénéfice consolidé mentioned above), standard territoriality rules simply 
prevent worldwide consolidation. 
For other regimes, the following examples illustrate how some taxpayers may 
obtain rulings which offer benefits exceeding those permitted by law on a 
purely discretionary basis. 

 
As indicated above, such rulings have no basis in law and are not necessarily 
used to encourage inward investment but mainly to give advantages to specific 
companies, due to their relationship with the State. 

 
A French services company was deemed to have its fixed assets based outside 
France for business licence tax purposes and accordingly outside the scope of 
this tax, creating extremely high tax savings. 

 
Another company benefitted from a particularly advantageous ruling which 
enabled it to determine its taxable income for corporation tax purposes on an 
estimated basis. 

 
(B) Do the tax authorities publish lists of transactions or activities for which 

formal rulings or binding statements will be given? 
 

No.  All concerned information are confidential (see also 2.4 (A) above) 
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4 Rulings and advance agreements as to amount of profits 
 
4.8 Agreements on the amount of taxable income 
 

(A) Can the level of profit of any class of business or company be agreed in 
advance? If so, on what basis? 

 
See the headquarters regime in point 3.3 (A) above and intra-group services in 
4.4 below. 

 
(B) Is it ever possible to agree a basis of taxation which differs materially 

either from the rules provided by statute or from the accounts basis of 
taxation? 

 
Although this concerns few taxpayers (material sums may however be 
involved), some taxpayers have enjoyed benefits largely exceeding what is 
permitted by law. 

 
(C) Is it possible to agree “cost plus” arrangements in your territory, whereby 

taxable profits can be determined as a basis of the costs of a business, 
irrespective of its actual income? In applying a “cost plus” basis, is it 
possible to agree to keep agreed costs out of the local territory so reducing 
the costs by reference to which the taxable profits are calculated. 

 
With the exception of the headquarters regime (see 3.3 (A) above) and the 
customary approach for intra-group management fees (see 4.4 below), cost plus 
arrangements are not common at all in France. 

 
4.9 Rulings and advance agreements for special regimes 
 

(A) Where special tax regimes exist, (e.g. for investment in regeneration 
areas), or for particular classes of activity, is there a special procedure for 
obtaining tax rulings, either on whether a business can benefit from the 
special regime, or on the amount of taxable profits which will benefit? 

 
Procedures for obtaining rulings have been described in 1. above, and the main 
advance agreements for special regimes have already been discussed, except 
perhaps rulings applicable to reorganisations (mergers, demergers and partial 
transfers of businesses). 

 
The favourable tax regime (so-called “merger relief”) available to these 
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reorganisations permits in particular the neutralisation of capital gains in 
relation to assets transferred and shares received/exchanged by shareholders.  In 
this respect, rulings may cover conditions requested to benefit from merger 
relief, cross-border transactions and the treatment of tax losses.  Those 
examined below are not exhaustive. 

 
(i) General rulings  

 
For instance, the demerger of a company may only benefit from merger relief if 
the demerged company comprises two or more divisions, each of them being 
transferred to an existing or newly-formed company. 

 
This favourable tax treatment applies without prior approval from the Ministry 
of Finance but only if the demerger satisfies the following conditions: each 
recipient company receives at least one branch of activity, and the shareholders 
of the demerged company who have received shares from the recipient 
companies undertake not to resell them within five years.  

 
Similarly, the transfer of a complete branch of activity (i.e. a division that can 
operate on an autonomous basis) can benefit from merger relief without any 
ministerial agreement, but only if the transferor company undertakes (i) to 
retain the shares issued by the transferee in exchange of the transferred assets 
for at least five years and (ii) to calculate gains on future disposals of such 
shares on the basis of the fiscal value of the transferred assets in its books. 

 
By concession, when the 5-year holding requirement is infringed by a share 
exchange, it is possible to keep the initial roll-over relief if a specific ruling is 
obtained, which is rarely granted after taking into consideration economic 
considerations.     

 
In addition to the above general rulings applicable to demergers and partial 
transfers of businesses, we shall comment specifically on two cross-border 
situations, namely the  transfer of a foreign permanent establishment to a 
foreign company in exchange for shares and the transfer of a French permanent 
establishment to a French company by a foreign company. 

 
(ii) Transfer of a foreign permanent establishment to a foreign company in 
exchange for shares 

 
The transfer of such an establishment remains subject to the prior approval of 
the Ministry of Finance in accordance with Section 210 C of the CGI, and this 
even within the EU. 
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When the transferring company is located in another member state, the 
agreement is subject to the condition that the place of location of the assets 
contributed is not transferred outside of France, which means that it is 
necessary to record the assets in the balance sheet of a French permanent 
establishment of the beneficiary company (condition not compatible with the 
EU merger directive) so that the latter is in a position to respect the two 
undertakings mentioned above for transfer of a complete branch of activity. 

 
The first undertaking, i.e. the five-year holding-period, is perhaps conceivable if 
we consider that the EC merger directive authorises member states to deny 
merger relief where the transaction has as its principal objective or as one of its 
principal objectives, tax evasion or avoidance. 

 
The second undertaking, i.e., determination of the future capital gain on the sale 
of the shares by reference to the fiscal value of the transferred assets in the 
transferring company’s books, is clearly incompatible with the EC merger 
directive, which only provides for the taxation of the gains in the transferee’s 
hands.  In other words, there is potential double taxation in violation with the 
directive. 

 
It is also possible that the above rules lead to some distortions because a French 
transferring company would benefit from merger relief without any prior 
approval, simply by undertaking the two above mentioned commitments. 

 
(iii) Transfer of a French permanent establishment to a French company by a 
foreign company 

 
In principle, no prior agreement is required in such circumstances.  However, 
the French tax authorities ask for it in order to keep control over the foreign 
company regarding the holding period requirement (see above) and the 
calculation of subsequent capital gains on the transfer of the shares received in 
exchange by the foreign company (the only situation in which prior approval is 
not required is when the foreign company remains taxable in France on the 
capital gains, which may only happen in only very few circumstances). 

 
In practice, where required, the French tax authorities used to grant the advance 
agreement under the condition that the shares received in exchange for the 
assets transferred are immediately contributed by the foreign company to a 
newly formed French holding company.  This was to ensure the further taxation 
in France of the subsequent capital gain on the sale of the shares received (the 
said holding company undertakes the commitments to keep the shares 
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contributed for at least 5 years and to calculate the further capital gain on the 
basis of the tax value of the assets transferred). 

 
When the provisions of the EU merger directive apply, the authorities continue 
to ask for the same condition, which in practice may be questionable for reasons 
similar to that explained above in the transfer of a foreign permanent 
establishment abroad. 

 
In addition to the above agreements, some others relate to the treatment of tax 
losses within the above reorganisations. 

 
(iv) Losses incurred by the transferring company 

 
Losses incurred by the transferring company prior to the reorganization may not 
be deducted from the future profits of the receiving company.  With a specific 
ruling, the receiving company may be allowed to take advantage of the 
transferring company’s carried forward losses.  The tax authorities are free to 
grant or deny such approval without justifying their position. 

 
Even if this is expressed in writing, the tax authorities take the view that such 
an agreement is obtained only if participating companies carry on business in 
manufacturing activity.  In addition, they are used to limit the amount of the 
carried forward losses in proportion to the value of the assets transferred. 

 
The ceiling imposed is traditionally equal to 40%of the value of the fixed assets 
transferred and allocated to the manufacturing activity (buildings, lands and 
intangible assets which are necessary to such activity are taken into account in 
the determination of this ceiling). 

 
Despite constant criticism, the French tax authorities have indicated that they 
will still apply this ceiling but are more flexible in taking into consideration the 
actual economic position of the enterprise, including the actual value of the 
fixed assets transferred. 

 
Similar rules apply to the carry back of losses incurred by the transferring 
company. 

 
The French tax authorities have just announced that they will extend the above 
specific ruling to non-industrial businesses, and that demands made by small 
enterprises in a difficult financial position would be considered very favourably 
if the ruling may contribute to maintaining the activity and employment (no 
criteria are provided, so that the authorities have the maximum room for 
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manoeuvre).     
 

The economic advantage depends of course of the amount of tax losses 
involved, but may be important (we have a case of several hundreds of 
FF million tax losses transferred to the merging company).  

 
(v) Deemed deferred depreciation incurred by the receiving company 

 
As a result of mergers or similar transactions, deemed deferred depreciation 
(amortissements réputés différés)  incurred by the receiving company are in 
principle changed retrospectively into ordinary losses. 

 
Consequently, all or part of these may be lost because ordinary losses may only 
be carried forward five years, whereas deemed deferred depreciation may be 
carry forward without any time limit.  An exception applies where the 
transferred business does not exceed a certain size (criteria being 5% of the 
gross value of the fixed assets, 5% of the turnover, or 5% of the total number or 
employees). 

 
When this exception is not available, the recipient company may still carry 
forward its deemed deferred depreciation without any limitation if a prior 
administrative approval is obtained, which is possible only where the 
transaction has sound economic justifications.  In practice such discretionary 
approval may be difficult to obtain and is even often limited to a portion of the 
losses. 

 
4.10 Rulings and advance agreements on deductible expenses 
 

(A) Is it possible to agree that particular classes of expenses (which would not 
otherwise be tax deductible) will be tax deductible? 

 
On advance agreement for special regimes, the following two main agreements 
may be described.  

 
(i) French tax leases 

 
The French Parliament issued a new law, published on 2 July 1998, which has 
restricted the tax savings opportunities achieved through a tax optimisation 
structure called GIE fiscaux (i.e. tax leases under which the owner of the asset 
is a French partnership which is treated as transparent for tax purposes). 

 
Under this tax optimisation structure, an Economic Interest Grouping (EIG), 
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which is the most common tax transparent vehicle utilised and is typically set 
up by financial institutions, acquires from the manufacturer an asset (heavy-
duty equipment) which is depreciable in accordance with double-declining 
balance system.  The EIG finances its acquisition of the asset by borrowing 
from a pool of lenders (who may or may not also be members in the EIG).   The 
equipment is then leased to its end-user, who has an option to acquire the asset 
at the end of the leasing period. 

 
Rents paid by the user plus the purchase option price are sufficient for the EIG 
to repay the financing.  During the first years of use of the given asset, tax 
losses are suffered by the EIG due to depreciation allowances and financial 
costs. 

 
The members of the EIG are by definition profit-making companies subject to 
corporation tax, who are entitled to set off against their own taxable profits their 
share of the losses realised by the EIG.  Tax savings realised this way during the 
years following the acquisition are then set off against the corporation tax due 
later, i.e. in a second phase where the EIG realises taxable profits. However, 
such a difference in timing generates a cash advance.  This cash advance 
constitutes a financial advantage, which has no cost for the banks, and is lent to 
the EIG at a low interest rate. 

 
In order to control the above schemes, the new law has restricted the tax 
deductibility of depreciation allowances to the aggregate amount of rents paid 
less related charges (eg interest charges and commissions paid in relation to the 
financing).  Accordingly, depreciation allowances can no longer generate losses 
at the level of the EIG. 

 
The GIE fiscaux scheme should lose most of its interest, except where a ruling 
is obtained from the tax authorities.  Obtaining the ruling may allow entities to 
fully deduct the depreciation allowances booked, and to benefit from a more 
advantageous depreciation regime.  The scheme is particularly - but not 
exclusively - designed for “big ticket” assets such as ships, aircraft or rolling 
stock.   

 
The ruling is however subject to certain conditions with regards to entities 
concerned (only members of a transparent body subject to corporation tax are 
entitled to apply for a ruling), and to qualifying assets (it must be a new tangible 
asset, depreciable under an accelerated depreciation regime over a period of at 
least 8 years, the user of the asset must be a corporate entity, the asset must be 
necessary to the business and the user must be entitled to become the owner of 
the asset on a permanent basis) but also general ones such as: 
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- the purchase price of the asset is fixed at arms length. 

 
- the acquisition of the asset should provide significant interest from 

social and economic standpoints (in particular in terms of 
employment). 

 
- the use of a French tax lease structure must present advantages other 

than pure tax and accounting opportunities.  In practice, the user must 
prove that it is not in a position to finance the acquisition from its own 
resources.  This condition should be easily met in practice given the 
average cost of “big ticket” assets. 

 
- at least two thirds of the tax savings must benefit the user (by the way 

of a reduction in the rent, or a reduction of the option price).  
 

- the transparent body (owner/lessor) must retain title to the equipment 
until the end of the leasing period. 

 
- members of the transparent body must keep the shares/rights held in 

the latter structure until the end of the leasing period. 
 

As to the criterion of “significant interest from social and economic 
standpoints”, the regime has just been introduced and it is therefore too 
early to collect any relevant information on their application by the tax 
authorities. 

 
There is however no doubt that this in particular depends on the extent 
to which jobs or investments are created or preserved in France. 

 
Even if there are no conditions relating to the domicile/nationality of 
the user or the place where the asset is located, the “significant interest 
from social and economic standpoints” criterion may lead to favour 
equipments manufactured in France or situations in which the user of 
the asset is based in France. 

 
In addition, it should be noted that the tax authorities have here power to 
analyse the financial characteristics of the transactions which were until now 
under the control only of financial establishments and investors involved.  Even 
if it is too early to say whether or not this will lead to discrimination between 
French and other applicants or between French and foreign assets, tax savings 
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opportunities which can be achieved through the ruling justifies the expected 
large number of application to be filed. 

 
The NPV (net present value) of the economic benefit of the structure 
may be estimated today at around 5% (expressed as a percentage of the 
value of the purchased asset). 

 
 

(ii) Investments in French overseas departments and territories (DOM-TOM)   
Subject to prior ruling, companies subject to corporation tax in France can 
deduct from their taxable basis the amount of the investment realised in certain 
eligible activities: acquisition price of the tangible assets acquired in the case of 
a direct investment, or subscription price in the case of acquisition of a share in 
the capital of eligible companies located in the French overseas departments.  A 
similar regime benefits individuals who are French residents. 

 
The grant of the ruling is closely linked to the expected economic effect of the 
project, particularly on local employment.  For “small” investments (below 10 
million FF), the ruling is deemed to be granted if the directeur régional does 
not answer within 3 months (for other investments, an express ruling should be 
delivered by the Budget Minister).   

 
Finally, and separately from advance rulings regulated by law, mention can be 
made of some other examples of pure discretionary rulings exceeding what is 
permitted by law. 

 
First, a particular ruling allowing the release of a provision without giving rise 
to a corporation tax charge mainly to preserve the financial situation of the 
taxpayer (very important economic and social issues were considered).  
Secondly, an enterprise was authorised to capitalise financial charges in the cost 
price of fixed assets concerned simply to preserve its future right to utilise 
corresponding losses.   

 
(B) Is it possible to agree that provided a certain level of taxable profits is 

achieved, the deductibility of expenses in excess of that figure will not be 
challenged? 

 
We are not aware of advance agreements on this type of issues, at least directly, 
but a similar result may be indirectly achieved during tax examinations where 
the taxpayer and the authorities agree on the level of a given expense (eg royalty 
payments) for the future. 
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4.11 Safe havens 
 

(A) Are there ‘agreed’ or customary levels of profit which are acceptable for 
particular activities? 

 
Although there is no published information on this, it is commonly admitted by 
the authorities that a cost plus 8% is an acceptable level of management fees for 
remunerating intra-group administrative services (see also the treatment of 
headquarters in 3. above). 

 
5. Rulings: Thin capitalisation and interest deductions 
 
5.1 Is there any restriction on the amount of interest for which a tax deduction may be 

obtained? 
 

Some restrictions on the deductibility of interest paid may possibly apply depending on 
whether the lender is a shareholder of the borrower. 

 
If the lender is not a direct shareholder, financial charges paid by the French borrower 
are in principle tax deductible for French corporation tax purposes.  In this case, 
the deduction of the interest paid is only subject to the standard arms length 
principle.  This rule applies even between entities belonging to the same group 
(eg when the lender is a sister or grand parent company). 

 
In this respect, please note that when determining this rate, reference should be 
had to the remuneration which could be obtained by the lending company if the 
loan were to be invested under the same conditions with a financial institution.  

 
In addition, it is necessary to take into account not only the interest rate, such 
rate varying from one currency to another, but also all the terms and conditions 
of the financing (eg borrower’s rating or duration of the financing).  For 
borrowing contracted abroad, reference is made to the rate the borrower would 
have obtained in France from a third party.  There is no indirect transfer of 
profit abroad if the rate, although higher to market rates in the lender’s country, 
remains below French comparable market rates.    

 
If the lender owns shares in the capital of the French borrower, the deductibility 
of the remuneration paid is subject to the following three standard limitations: 
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- The first limitation is that no interest is tax deductible if the share capital of 
the borrowing company is not fully paid up.  However, for an increase in 
share capital, the authorities accept the allowability of the interest if the 
increase is not immediately paid up but the amount subscribed is payable 
within a maximum 3-year period and this commitment is effectively 
respected by the subscriber; 

 
- The second limitation is that the maximum tax deductible interest rate is 

fixed at the annual average effective rate applied to variable-rate loans 
granted for an initial period of at least 2 years by financial establishments to 
French private companies (moyenne annuelle des taux effectifs moyens pratiqués 
par les établissements de crédit pour des prêts à taux variable aux enterprises, d’une 
durée initiale supérieure à deux ans).  For example, in the year 1998 this rate 
was equal to 4.85%;  

 
- The third limitation is in accordance with Section 212 of the CGI; for a loan 

granted to a French subsidiary by its parent company which either directly 
holds more than 50% of the voting rights or financial rights of this 
subsidiary, or which legally or de facto manages it, interest in relation to 
that part of the loan which exceeds 1.5 times the share capital of the 
subsidiary is not deductible. 

 
This limitation does not apply however to a parent company which benefits 
from the French participation exemption regime (régime des sociétés mères et 
filiales). 

 
 It should be noted that the first two limitations apply to all companies 

borrowing money whereas the third limitation only applies to companies which 
are subject to French corporation tax. 

 
In addition, treasury pools created in France benefit from a specific regime under a 
statement of practice issued on 16 April 1999.  Indeed, treasury pools established in 
France are no longer subject to the second limitation mentioned above (the two other 
limitations still apply) and the domestic exemption of withholding tax on interest paid 
abroad is more widely obtained, subject to certain conditions. 

 
These conditions include in particular the existence of a written agreement disclosed to 
the tax authorities, involvement of companies which belong to the same group 
(companies controlled directly or indirectly by the same company as the company 
concerned) and located in at least three countries. 
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This regime, which aims at encouraging French and foreign groups to set up a treasury 
pools in France, introduces some distorting elements since French companies remain 
subject to usual restrictions when paying interest to foreign treasury pools.  In practice, 
however, and here again because the existence of foreign regimes that are at least as 
favourable or even more favourable than the French one, the impact of the new rules 
should be limited practically.   

 
5.2 What is the approach of your tax authority to rules relating to the ratio of debt to 

equity in foreign owned companies (i.e. questions of thin capitalisation)? Is the 
approach consistently applied?  

 
(A) Tax rules 

 
The limitation provided by Section 212 of the CGI (see 5.1 above) does not apply 
to a foreign parent company which benefits from the French participation 
exemption and the French tax authorities have extended this exemption 
mechanism to foreign companies having a permanent establishment in France 
which records in its balance sheet the shares of the borrowing company. 

 
This leaves us with discrimination issues when the borrowing is granted by the 
foreign parent company to its French subsidiary without “interposition” of a 
permanent establishment. 

 
In the light of non-discrimination provisions included in tax treaties signed by 
France and similar to that of Section 24 of the OECD Model Convention, it 
seems clear that a French subsidiary held by a parent company located in the 
other Contracting State cannot be treated in a less favourable manner than if it 
were held by a French parent company. 

  
In this sense, an important decision handed down by the administrative court of 
Orléans on 6 May 1997 gave to an Austrian parent company the right to benefit 
from an exemption to the third limitation on the basis of Section 26-3 of the old 
Austria/France tax treaty (no longer applicable) similar to the above non-
discrimination clause.  Additional arguments may certainly be found in Section 
52 of the Treaty of Rome regarding the freedom of establishment.   

 
In all new tax treaties signed by France, the authorities take care to include a 
specific clause saying that “nothing in the convention shall prevent the application of 
Section 212 of the CGI”. 
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(B) Practice/trend 

 
We wish to point out a recent practice of the French tax authorities who try more 
and more frequently to challenge the tax position of French companies whose 
debt/equity ratio is in their view too high on the grounds of abnormal 
management or even abuse of law.   

 
Criticisms are addressed indifferently against borrowing companies controlled 
by French or non-French groups.  For instance, a company borrowed monies 
from its parent company via a bond issue to finance the distribution of share 
premiums and the tax authorities have considered that this approach was only 
tax driven. 

 
The administrative court considered on 29 October 1998 that the choice between 
different financing means was a pure management decision under the sole 
control of the company and could be used against the tax authorities and even 
that the choice made by the subsidiary also had a favourable financial impact 
(here bond rate below market rates).  This conclusion is fully in line with 
traditional case law of the Conseil d’Etat. 

 
In addition, the French tax authorities have recently targeted very large scale 
acquisition structures highly tax leveraged (basically, purchasing company or 
branch with financial charges deducted in a tax group including operational 
profits of the purchased French entities).  

 
Many cases are before the French courts (if not before the Finance Minister) and 
it is expected that the French authorities will fail (subject to arms length 
financial conditions) for the above-mentioned reasons.  

 
5.3 Can an agreement on a preferred debt/equity structure be secured more easily by 

using a back-to-back deposit or guarantee arrangement with an unrelated bank or 
lending institution? 

 
As a preliminary remark, the deduction of interest charges is only subject to the 
three limitations described in 5.1 above, which may easily be avoided if the 
lender is not a direct shareholder, eg. a sister or grand parent company, and it is 
not common practice to seek a ruling in such circumstances even when such a 
lending company borrows monies with the guarantee of the related borrower’s 
parent company. 
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Aggressive back-to-back transactions, eg the French company borrows from a 
non- related bank which has received a cash deposit from a foreign parent 
company, may be challenged only on the grounds of an abuse of law (i.e., the 
tax authorities have to show that such transactions are either fictitious or only 
tax driven), which practically is very difficult owing to the fact that there may be 
plenty of reasons (organisational, financial etc) not to use the parent company as 
the direct lender. 

 
5.4 Is it possible to agree the amount of interest expense that should be attributed to a 

branch?  
 

(A) Standard rules 
 

All expenses which are incurred for the purposes of the French branch’s 
business are in principle deductible, whether directly or indirectly.  Generally 
speaking, this concerns any borrowing contracted by the head-office for the sole 
benefit of the French establishment (eg in the context of a cross-border 
acquisition) which records the debt in its balance-sheet.    

 
This applies also to a fair allocation of head-office expenses including some 
financial charges, eg in relation to head-office’s bond issues (except of course if 
the borrowing only benefits the head-office or permanent establishments other 
than the French one). 

 
Admittedly, this amount is determined on an estimated basis.  The ratio 
generally used is the branch’s turnover in relation to the worldwide turnover 
but any objective key of allocation may also be used.  Traditionally, and because 
the head-office and its French permanent establishment constitute one single 
legal entity, the head-office cannot charge interest eg in relation to cash 
advances made in a start-up phase and financed by head-office’s net equity.  
Rules differ slightly for financial institutions.  

 
(B) Branches of financial establishments 

 
Yes, for French branches of foreign institutions, a distinction is usually accepted 
between an “allocation of capital” (which, for obvious reasons,  is a pure accounting 
and tax concept) and cash advances.  This distinction depends on factual circumstances 
but the following general principles may be drawn.   
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When an “allocation of capital” is made by a foreign bank to its French branch, the 
French tax authorities tend not to challenge the tax deductibility of interest allocated by 
the first one to the second one as long as the cost of such interests linked to the 
“allocation of capital” is borne by the head-office which acted as a “banker” and the 
“allocated capital” is utilised to develop the French business. 

 
When an “allocation of capital” is made by a French bank to its foreign branch without 
any  remuneration, maximum financial resources which may be put freely at the 
branch’s disposal are calculated by using (i) the average cost of financing of the 
bank or (ii) the proportion of its net equity over global resources (i.e. an analysis 
in term of Cooke ratios).  

 
Each time a foreign branch benefits from a better ratio, the excess portion is 
deemed to be a loan granted by the French head-office and, therefore, correlative 
interest charges are added back to the bank’s taxable basis except where such 
excess portion is imposed by foreign banking regulations. 

 
We stress that here also it is not common practice to negotiate advance rulings 
with the authorities and, in fact, difficulties crystallise only during tax 
examinations.   

 
5.5 Is it necessary to demonstrate an actual interest expense (whether for a branch or 

a company), or can a ‘notional capital’ computation be applied? 
 

For a branch, see comments in 5.4 above.  For subsidiary, it is of course necessary to 
demonstrate an actual interest expense. 

 
 
6. Transfer pricing issues 
 
6.1 What are the practical procedures used for determining transfer prices for 

controlled transactions in relation to intra-group service activities and financial 
services? Please set out a brief description of the procedures, with details only to 
the extent that those procedures may be relevant in influencing the location of 
business. Is the handling of transfer pricing issues dealt with on a centralised 
basis? 

 
Traditionally, French transfer pricing rules are governed by Section 57 of the CGI (law 
dated 31 May 1933), which states that “For purposes of establishing the income tax due 
from enterprises under the control of, or which exercise control over, enterprises 
located outside of France, profits indirectly transferred to the latter, either by inflated 
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or reduced sale or purchase prices or by any other means, shall be taken into income in 
France.  The same rule applies to enterprises controlled by an enterprise or group 
controlling enterprises located outside of France. (...) The existence of a link of 
dependence or control between the French enterprise and the foreign enterprise is not 
requested if the indirect transfer of profit is effected with enterprises established in a 
foreign State or territory benefitting from a privileged tax regime.  In the absence of 
precise elements permitting the calculation of the adjustment provided above, the 
taxable profit shall be determined by comparison with that of similar enterprises 
managed in a normal fashion.”  

 
General procedures utilised for determining transfer prices are examined below, in 6.4 
for documentation requirements, in 6.6 for the burden of proof, and in 6.2 and 6.3 for the 
methods.  

    
Concerning more specifically intra-group service activities (on financial services, we do 
not have relevant information to add to the general comments made below and, e.g. a 
French company granting an interest-free loan always has the possibility of showing that 
it has received a counter-balancing benefit), the following may introduce some distortion, 
although this should have a limited effect in influencing the location of a business. 

 
On the one hand, concerning the method of allocation/apportionment applicable to such 
type of intra-group services, both direct and indirect methods may be utilized in France.  

 
A direct method based on the exact costs of the services used is preferable. However, 
such an approach is in practice often difficult to use for the most common type of 
services, because the costs of such services are frequently not easy to trace and do not 
relate to services provided to only one company.  In such a case, the use of a proportional 
method, e g. a cost-sharing allocation, is expressly accepted by the French tax authorities 
and by the courts, except when fees are paid to a company located in a tax haven.  

 
In an administrative note of 4 May 1973 on the subject of Section 57, the French tax 
authorities indicated that the method least open to challenge is where the expenses are 
apportioned by reference to the ratio of the recharged company's turnover to that of the 
entire group, and that other methods were also acceptable, in particular those using a 
ratio based on gross profits or even net assets.  

 
The administrative note makes express reference to the fact that the last two methods are 
less preferable because of the differences in the relevant legislation in the jurisdictions of 
the companies concerned and, in practice, groups usually utilize the turnover ratio in 
allocating head-office expenses. 

 
Naturally, management fees should never be expressed as a percentage of turnover or of 
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gross or net profit of the company invoiced, or be connected with the profitability of that 
company, since the French tax authorities would consider that there is no logical reason 
for connecting the services fees billed with such financial elements.     

 
On the other hand, the appropriate remuneration for such services is calculated by 
reference to the cost of providing these services at arms length, which means that a profit 
element should ordinarily be included in the price charged to subsidiaries.  However, 
whilst the general concept of tax group does not exist in France, there are some 
distinctions to be made between domestic and cross-border transactions.  

 
In domestic transactions, there are two main exceptions to the arms length principle. On 
the one hand, based on a decision of the Conseil d' Etat of 24 February 1978, a parent 
company may apply a neutral transfer pricing policy to services provided or goods sold 
to subsidiaries in which minority shareholdings are negligible, in other words, it may 
invoice such companies at cost price.  The theory behind this principle seems to be that 
the parent will eventually recover its financial input, via an increase in the value of its 
holding or via dividend payments. This neutral transfer pricing policy is accepted in 
particular for head-office expenses recharged to French subsidiaries, but is expressly 
excluded for sales of fixed assets or borrowing, for which the arms length principle 
should be strictly followed. 
On the other hand, within a French tax group in the sense of Section 223A of the CGI, 
services provided by one group company to another are normally invoiced at cost price. 
Any price below or above cost price creates an indirect subsidy and should be declared 
as such; it will be neutralized in the group profits.  

 
In cross-border transactions, Section 57 applies in principle, and the arms length rule 
should be respected, especially when services are rendered by a French parent to a 
foreign subsidiary. 

 
One exception is that, when an indirect and proportional method is used for recharging 
head-office expenses to French and foreign subsidiaries (see above), the French tax 
authorities accept that such expenses should be allocated on a cost-price basis, i.e. 
without the inclusion of any profit element.  In the opposite situation, i.e. when foreign-
source services are invoiced to a French company, the French tax authorities are 
sometimes reluctant to accept the inclusion of a profit element, arguing that the 1984 
OECD Report does not deal directly with this matter1.  

 
The 1995 OECD Report has not substantially modified the OECD position on this point 

                     
1
In this report, Third Taxation Study, in particular in para.81, a profit element may or may not be included, 

depending on factual circumstances.  
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and, therefore, the French position remains uncertain. 
 

Finally, the French tax authorities have created very recently, between 6 months to 1 year 
ago, a specific division in charge of handling transfer pricing issues.  There is little 
publicity on this division, which operates at national level on a centralised basis.  In fact, 
it is part of the DVNI, the division in charge of major enterprises. 

 
Today, this division comprises 5 or 6 tax inspectors and, for obvious reasons (too many 
files, too long to settle issues etc), the French authorities are currently trying to recruit 
more people.  Due to such limited human resources, the role of the specific division is 
mainly restricted, at least today, to technical support.  In very rare occasions, these 
inspectors deal themselves with the tax examination, which is carried out in the 
taxpayer’s premises.  

 
In practice, tax examinations are still usually effected by “non-specialised” tax 
inspectors, but the latter are invited to ask technical assistance from this specific 
division, which is being done more and more frequently.      

 
6.2 How, in practice, does the tax administration verify whether transfer prices are at 

arms length and how is this done when no comparable uncontrolled prices are 
available?  What methods are used and how are these chosen? 

 
In accordance with the provisions of Section 57, the adjusted amount of taxable income 
is determined: 

 
-  either directly, by incorporation of the income improperly transferred 

abroad in the taxpayer’s taxable profits, assuming precise elements are 
available; 

 
-  or indirectly, in the absence of precise elements enabling an 

adjustment, by reference to the taxable profit of similar enterprises 
conducting business in a normal way. 

 
Section 57 does not prescribe any particular method for ascertaining an arms length price 
and the tax authorities and courts have, depending on available data, employed most of 
the methods described in the OECD Report.       

 
Any ancillary method may be utilised when sufficient information is not available.  In 
this respect, if  French tax authorities and courts are not bound by OECD methods, 
courts refer increasingly to them and, for the very first time, the authorities have 
officially indicated in a statement of practice dated 23 July 1998 that (i) any method may 
be effectively utilised by a taxpayer, (ii) the recourse to the comparable uncontrolled 
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price method is not automatic and (iii) they would apply the other methods recognised by 
the OECD, to the extent possible and even regardless of the taxpayer’s lack of response.  
      

 
In practice, however, the administrative approach may sometimes be different and in 
most tax examinations, methods applied by taxpayers are frequently rejected by the 
authorities. 

 
6.3 How does the national tax administration ensure that the factors determining 

comparability, as defined by the OECD Transfer Pricing Guidelines, are taken into 
account?  In particular, does the national tax administration perform verifiable 
functional and risk analysis in each case separately or does it rely on sector specific 
and industry averages without, in practice, undertaking a case by case analysis? 

 
On comparable factors, the French tax authorities are inclined to apply a “comparable 
secret” approach which works as follows. 

 
The authorities use information collected principally from taxpayers during previous tax 
examinations or following written enquiries, and it is not disclosed to the enterprise 
against which it is used.  According to the authorities, the confidentiality of these sources 
of information justifies their approach. 

 
In fact, the taxpayer is only in a position to have access to the information if the case 
goes before the courts.  This is not very satisfactory if we consider in particular that 
experience shows that it is not easy to find situations which are really comparable.  Case 
law shows that French courts accept purely comparative methods with difficulty. 

 
In other words, comparative terms should be extremely close, and enterprises involved 
should be in the same sector and operate in accordance with identical conditions.             
       

 
The dialogue between taxpayers and authorities is relatively poor and taxpayers bear the 
risk of being imposed upon in a discretionary manner. 

 
The statement of practice dated 23 July 1998 mentioned above effectively refers to 
functional and risk analysis and indicates that information on activities undertaken by the 
foreign entity (which as indicated in 6.4 below is one of the information which may be 
asked to the taxpayer) includes the following functional analysis: 

 
- effective activity, operating methods and risks incurred.  For example, if a 

trading activity is performed, it should in particular be indicated which entity 
bears the legal risk, the after-sales services, the promoting or marketing services 
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; 
 

- operating means (including human resources, competences, fixed assets and 
intangible rights).  In this respect, operating accounts per product, margins 
realised etc may be asked and it should be noted that in France the tax 
authorities do not otherwise have any direct access to analytical accounts. 

 
Very often, tax inspectors are not satisfied with the information received and reject the 
functional analysis supplied by the taxpayer. 

 
When this is the case, the tax authorities do not accept the method for determining 
transfer pricing and apply their own method, which may be practically any method 
proposed by the OECD (see above), with the uncertainties inherent to the “comparable 
secret” approach mentioned above. 

 
In practice, it should also be mentioned that very often the French tax authorities try to 
negotiate an agreement with the taxpayer even before formalising an assessment, which 
very much resembles an advance ruling.        
Finally, please note that some foreign tax authorities, including the US, the Netherlands 
and Germany, have a very productive co-operation with the French tax authorities, 
precisely on transfer pricing matters.   

 
6.4 What administrative flexibility is available in the application of formal or informal 

Advance Pricing Agreements? What are the disclosure and documentation 
requirements? Are Advance Pricing Agreements administered centrally? 

 
France ignores APAs today (with perhaps the exception of the mutual agreement 
procedure included in the France/US tax treaty according to which the tax authorities of 
the two States may agree to the same attribution of profits to a given resident and this for 
past or future years), perhaps because of a traditional lack of institutionalised dialogue 
between authorities and taxpayers mentioned in our introduction above. 

 
It seems however that the French authorities have evidenced real flexibility with a few 
French banks facing global trading issues and entering into APAs.  Unfortunately we 
have not been in a position to collect information on this practice.  

 
The French authorities are considering implementing a specific APA procedure, which 
in particular is in favour with the DVNI.  A task force has been formed and experimental 
works are carried out with multinational groups selected by the authorities.  A specific 
APA procedure is expected to be proposed but not before one or two years. 

 
Disclosure and documentation requirements are mainly governed by Section L13B of the 
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Livre des procédures fiscales (LPF), implemented by a law dated 12 April 1996, and 
which has been followed by the statement of practice dated 23 July 1998 mentioned 
above. 

 
According to Section L13B of the LPF, a new obligation of strengthened cooperation is 
imposed upon taxpayers.      

 
Indeed, where during a tax examination the tax authorities have collected evidence that 
suggests that a taxpayer may have indirectly transferred profits abroad in the meaning of 
Section 57 of the CGI, they may ask for some information and documentation, namely: 

 
- nature of the relationships within the scope of Section 57 between the French 

taxpayer and the foreign affiliated entity; 
 

- method of determination of the prices of the operations, whether commercial, 
industrial or financial, justification of the method and, as the case may be, 
reciprocal advantages;     

  
- activities undertaken by the foreign entity; and 

 
- foreign tax treatment of the operations carried out by (i) foreign companies 

more than 50% of whose share capital or voting rights is directly or indirectly 
held by the French taxpayer or (ii) foreign enterprises directly operated by the 
French taxpayer (i.e. branch or establishment). 

 
The request that the tax authorities may send to taxpayers is strictly regulated in its 
content, and it has to be sent in writing, must be precise and explicit.  The documentation 
supplied by the taxpayer should be drafted in French or, if not, a translation in French 
has to be attached to the originals, which may involve significant costs. 

 
The request must explicitly indicate the nature of activity or product, the State or territory 
in question, the enterprise, the company or grouping aimed at and, possibly, the amounts 
under scrutiny.  

 
It is only mandatory for the taxpayer to supply information upon request (i.e. such 
information does not have to be disclosed if there is no request).   

 
In principle, the tax authorities are only entitled to send enquiries within the framework 
of Section L13B if they have gathered sufficient information to show that the transfer of 
profits is likely.  However, regrettably,  the authorities do not have to disclose which 
information causes them to think that an indirect transfer of profit abroad may have taken 
place. 
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The taxpayer has to answer within a period of at least two months, which may be 
extended by one month upon the taxpayer’s reasonable request.  Due to this relatively 
short deadline, multinationals are more or less obliged to prepare in advance all 
documents that may be useful.  Two alternatives may then arise:    

 
- the taxpayer provides the answers in due time   

 
If the tax authorities are satisfied with the answers, the procedure of Section 
L13B is completed and the tax examination may possibly continue on other 
matters in accordance with standard rules. 

 
If these authorities are not satisfied with the answers, they may send the 
taxpayer a formal request for additional information, which he has 30 days to 
answer.  If the additional request is satisfactorily answered, the procedure is 
completed. 

 
Otherwise, this is treated as a failure to respond;        

     
- the taxpayer does not answer the request  

 
In such a case, a tax fine of FF 50,000 is due for each financial year covered by 
the request.  

 
Whatever the taxpayer’s answer to the request may be, the tax authorities may only 
assess the taxpayer by using standard proceedings (ie, they cannot utilise the specific 
procedure in which taxable income may be reassessed without discussion with the 
taxpayer). 

 
Poor co-operation does not therefore have huge direct consequences, except perhaps the 
bad impression this may give court judges.     

 
According to the statement of practice dated 23 July 1998 commenting Section L13B of 
the LPF, the following principles also apply to the new obligation of strengthened 
cooperation: 

 
- if the specific procedure provided by Section L13B may effectively be only 

utilised during a tax examination, the tax authorities reserve their rights to send 
an enquiry outside the framework of a tax examination, even if this may not 
create any constraint for the taxpayer;  

 
- the tax authorities indicate that they will utilise Section L13B in a moderate 
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manner, mainly when discussions with the authorities have failed; 
 

- the information to be supplied by the taxpayer may include in particular the 
composition of the share capital of a foreign company, shareholders agreements 
and documentation explaining the global processes followed by the group 
(which information is not included in the limited and precise scope of Section 
L13B); and 

 
- if any method may be utilised by the enterprise for determining transfer prices, 

it should be supported by methodological (eg internal documents or contracts 
between group entities describing the method), accounting (from general or 
analytical accounts) and economical (data on foreign market, functions and 
risks assumed etc) elements.  

 
This statement of practice goes beyond Section L13B, in particular regarding the 
information requested, and also may lead to a potential reversal of the burden of proof 
(which is dealt with in 6.6 below).  Accordingly, the legality of additional constraints 
created by this statement of practice is open to serious criticism.       

 
Finally, based under Section L188A of the LPF, the statutes of limitations may be 
extended when the French authorities utilise treaty mutual assistance provisions (the idea 
here is to give them more time for the conduct of investigations) to collect information 
within the framework of Section 57.   

 
6.5 Are there regular enquiries on the operation of transfer pricing rules, and Advance 

Pricing Agreements and are the enquiry practices centrally monitored?   
 

Until very recently, enquiries on the operation of transfer pricing rules have been 
traditionally effected within the framework of tax examinations, which arose on a more 
or less regular basis for multinationals.  From recent tax examinations performed by the 
tax authorities, it can be seen that a great deal of emphasis is put on the transfer pricing 
policy of these enterprises. 

 
With the new rules provided by Section L13B of the LPF, and above all by the statement 
of practice dated 23 July 1998, increased enquiries and tax examinations are expected by 
multinationals which are preparing themselves to face these issues. 

 
The tax authorities have now more power to make their investigations, even if the new 
statement of practice does not appear an absolute weapon, considering in particular the 
relatively moderate content of Section L13B (see above).  Furthermore, the French 
authorities have clearly indicated to the business community that there will be even more 
investigations in the future and that tax inspectors will be more severe.  This is also 
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confirmed by the creation of a specific division dedicated to transfer pricing (see above). 
 Although we have not been in a position to check this information, it is commonly said 
that hundreds of FF millions have recently been assessed on transfer pricing matters.    

 
On the central monitoring of enquiry practices, please refer to comments in see 6.1 
above. 

 
6.6 Which party has the burden of proof regarding the application of the arms length 

principle? 
 
Based on the provisions of Section 57 of the CGI (see 6.1 above), the French tax 
authorities have the burden of proving (i) the existence of a “control” relation between 
the parties to the transaction (with the exception of a foreign enterprise established in a 
foreign State or territory benefitting from a privileged tax regime), and (ii) the receipt of 
an abnormal benefit by the non-French party to the transaction, which then gives rise to a 
presumption that a transfer of profits has occurred. 

 
While a transfer of profits is presumed if the tax authorities demonstrate the existence of 
the above control (A) and benefit (B), a French taxpayer may then try to rebut this 
presumption by proving that the apparently abnormal operation is in fact justified by 
commercial necessity (C).  The matter may also be submitted to a specific body, even if 
this has practically limited effect on the burden of proof (D).  Finally, we shall see that, 
in practice, there is some risk of a reversing of the burden of proof (E).  

 
(A) Existence of a control or dependence 

 
As indicated above, in principle, the burden of proof that a dependence or control 
situation exists lies with the tax authorities, and this concept is interpreted widely, 
namely legal or economic or “de facto” dependence.     

 
The legal dependence is generally established when the foreign enterprise owns a major 
part of the capital or the absolute majority of the voting rights in the French company.  It 
is also established where the foreign company exercises powers of decision directly (via 
designation of a permanent representative on the board of directors) or indirectly through 
an intermediate person (who may be the directors, managing directors - and members of 
their family - of the controlling enterprises, every enterprise which is directly or 
indirectly placed under the control of the managing company, or even every person who 
has an interest in the commercial or industrial  activity of any of those enterprises or a 
part of their capital).  In this case, the tax authorities have no longer to prove the link of 
dependence (i.e. as soon as the power to take decisions is proved, there is an irrebuttable 
presumption of dependence). 
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The economic or “de facto” dependence is based upon the particular facts and 
circumstances which, from the case law, may be found when the enterprises involved 
have interlocking contractual, financial or supply arrangements that permit one company 
to control the other, which eg is notably the case where one of the enterprises is 
integrated in the distribution network of the other or possibly when one of the two 
enterprises is a sub-contractor of the other or is at the mercy of a breach of contract from 
the other one.              

 
As an exception to the above rules, the control or dependence test is deemed to be 
satisfied when the indirect transfer of profit is effected with enterprises established in a 
foreign State or territory benefitting from a privileged tax regime in the meaning of 
Section 238A of the CGI.   

 
The French tax authorities consider that a foreign entity is deemed to benefit from a 
privileged tax regime when its profits are subject to a tax which is at least one third lower 
than the tax that would have been paid in France with respect to the same transaction. 

 
However, the burden of proving that the foreign entity benefits from a privileged tax 
regime rests on these authorities. 

 
In practice, it is appropriate to compare the tax situation of this entity with the same 
taxable base that would have been applied in France and such a comparison must take 
into account all taxes and must focus on taxes of the same nature.  

 
The tax authorities look primarily at the tax profile (i.e. the way in which it is run and its 
purpose) and also to the effective taxation of the foreign entity. 

 
(B) Abnormal benefit attributed to the non-French party to the transaction 

 
An abnormal benefit is defined as an advantage decreasing the business property of the 
French taxpayer and increasing that of the foreign one which has been given under 
unusual business conditions or not at arms length. 

 
Materially, this may occur when the value of the benefit is higher than the value of the 
consideration, if any.   

 
According to the administrative doctrine, the following examples are in particular 
considered: 

 
- excessively high purchase prices and excessively low selling prices; 

 
- excessive royalties; 
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- free guarantees granted to foreign subsidiaries; 
 
- loans made with conditions different to market; 

 
- underwritten expenses of employee remuneration; and 
- participation in the expenses incurred in the operation of a foreign subsidiary. 

 
When both the control or dependence test and the abnormal benefit tests are satisfied, an 
indirect transfer of profit abroad is deemed to be met, but such a presumption is legally 
rebuttable.    

 
(C) The presumption of an indirect transfer of profit abroad is rebuttable  

 
As indicated above, once the tax authorities have established that a transaction was 
carried out in violation of Section 57, the taxpayer may rebut this presumption by 
establishing a proportional direct or indirect benefit or other commercial necessity. 

 
In a statement of practice dated 31 August 1959, the tax authorities have indicated that in 
certain circumstances, the strict application of Section 57 may disturb the establishment 
or the management abroad of foreign entities whose purpose is to sell French products on 
foreign markets, and this may jeopardize the development of French exports. 

 
These authorities have indicated that tax inspectors must take into account the conditions 
of the functioning of the foreign affiliated entities and French taxpayers are entitled to 
produce evidence that the transactions in question are motivated by real commercial 
necessity and not tax avoidance to the detriment of the French Treasury.  In this respect, 
a number of issues have been raised as to the interpretation of the above statement of 
practice, and in an internal note dated 18 November 1972, the authorities have added 
some clarification.  In particular, the activities of a company which sells its products 
through the intermediary of a subsidiary located abroad makes it necessary to divide the 
group’s overall earnings into manufacturing income and sales income. 

 
In such situations, it is generally recognized, subject to examination of the circumstances 
specific to each type of economic activity, that manufacturing income is incorporated in 
the French enterprise’s income but that income from sales can essentially be allocated to 
the subsidiary.  Sales income is therefore taxable in the foreign country where the 
company conducts its sales activities and where its registered office is located. 
 
However, market conditions in the relevant country may be such that the foreign 
subsidiary  is compelled to sell products manufactured by the French company at prices 
close to manufacturing costs, plus marketing costs.  In this case, the foreign subsidiary 
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makes no profit on the sale, but the transfer from the French company to its subsidiary is 
also at cost; the result being that there is no manufacturing profit either.  It is clear that in 
such cases, the tax authorities are not justified in applying Section 57. 

 
More generally, in order to determine the income to be allocated to the French company 
in the context of its relationship with a foreign subsidiary, it is important to take into 
account all commercial transactions together, including those of the subsidiary. 

 
Therefore, when a French company is forced to reduce manufacturing profit to give its 
subsidiary a marketing margin and provide the subsidiary with the resources necessary to 
its operations, adaptations of transfer prices between parent and subsidiary should not 
necessarily be deemed as avoidance falling within the scope of Section 57.  In such 
cases, the tax authorities must, before adopting a position, undertake to gather all 
information enabling it to judge, in particular with respect to the resale prices of the 
foreign subsidiary, whether transfer prices only marginally in excess of cost are truly 
required.  If this is indeed the case, Section 57 will not be applied by the tax authorities.  
  

 
However, the result will be different if the reduction in manufacturing profit in fact 
served artificially to boost sales profit in a country of export in order to take advantage of 
a tax regime more favourable than that in France.  

 
The French approach seems consistent with the approach taken in the 1979 OECD 
Report “Transfer Pricing and Multinational Enterprises”, which admits that there may be 
special cases which justify specially low prices - such as market penetration (dumping 
policy) or start-up costs - or the need to sell a “loss leader” product to complete an 
otherwise profitable product line. 

 
The benefit to the French taxpayer may be direct, such as penetration of a market, or 
indirect, such as permitting the continued survival of the foreign affiliate.  However, the 
abnormal benefit granted to the affiliate must always be in proportion to the direct or 
indirect benefit received.  In this context, French courts generally apply a variation of the 
“profit split” approach.  For instance, if the affiliated foreign distributor is making a 
profit out of proportion with that of the French manufacturer, a transfer of profits will be 
deemed to have occurred. 

 
If the French taxpayer does not accept the tax authorities’ proposed adjustment, the 
matter may be submitted to a specific body, the Commission départementale des impôts 
directs et des taxes sur le chiffre d’affaires.  This submission may also be effected upon 
tax authorities’ election.          
(D) The taxpayer submits the matter to the Commission départementale 
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This body, including representatives of tax authorities and taxpayers, is chaired by an 
administrative court judge and usually also includes three representatives of the tax 
authorities and four representatives of the taxpayers.  It has in particular jurisdiction in 
all factual questions pertaining (i) to the existence of dependence or control relationships 
or of a profit transferred abroad and (ii) to the absence of any commercial counterpart.  If 
needed, the Commission départementale may retain an expert.      

 
If the Commission départementale approves the tax authorities’ assessment, it is then up 
to the taxpayer to prove that the abnormal benefits asserted by the authorities either do 
not exist or have been exaggerated in value.  But even having said this, there is no 
change in the initial burden of proof, which is always on the authorities’ shoulders. 

 
Fundamentally, the position taken by the Commission départementale does not bind the 
parties and does not have any impact on the burden of proof, with one exception.  

 
Indeed, when the accounts of the taxpayer include serious irregularities, the burden of 
proof is in principle upon the taxpayer unless the case is submitted to the Commission 
départementale which pronounces an irregular decision (e.g. where the reasons for the 
decision need not be given).    

 
(E) Practical application and risks 

 
As indicated above in 6.4, the new Section L13B of the LPF has recently introduced an 
obligation of strengthened cooperation.  

 
Legally speaking, Section L13B does not operate any reversal of the burden of proof.  
Indeed, although the tax authorities do not really have to justify why they believe an 
indirect transfer of profits abroad has taken place, they should still prove the control or 
dependence and the abnormal benefit attributed to the foreign entity (see above).   
In practice, however, there is some risk of reversal of the burden of proof in relation to 
the new statement of practice dated 23 July 1998 mentioned in 6.4 above. 

 
This statement of practice interprets in a very extensive manner the nature of the 
information that the tax authorities may ask a taxpayer, which more or less corresponds 
to all information needed by the authorities to prove an indirect transfer of profit abroad 
in the meaning of Section 57. 
From the above statement of practice, the tax authorities may in practice request the 
information needed to assess the taxpayer on the grounds of Section 57 (see above), 
namely: 

 
- information on legal and economic dependence.  On this aspect, the authorities 

have also indicated that taxpayers who are able to show the absence of legal or 
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economic dependence are exempt from answering the other questions relating to 
the foreign entity, unless of course the foreign entity is established in a foreign 
State or territory benefitting from a privileged tax regime (see above).  

 
This is not really favourable because in asking the taxpayers the above 
information,  the authorities perhaps hope to free themselves from a burden of 
proof with which they usually have serious difficulties; 

 
- methodological, economical and accounting evidence of the transfer pricing 

methods used, which may prove to be an abnormal benefit granted to the 
foreign entity; and 

 
- information on the tax treatment applicable abroad to the foreign entity.  

 
It is too early to ascertain to what extent the risk of a reversal of the burden of proof is a 
serious one, and we should wait to see how the French tax authorities apply the above 
statement of practice.   

 
As a general comment on transfer pricing issues, we do not really see to which 
extent France might be considered as distorting competition, except for the 
repulsing effect that the absence of APA procedure and the uncertainties on 
methods to be used for determining transfer pricing, may have in particular on 
foreign investors, even if these drawbacks may sometimes be to some extent 
balanced by the traditional pragmatism of the French tax authorities. 
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7. Further Questions 
 
7.1 Are there any other administrative practices or tax rulings (including advance 

agreements or exercise of discretion by tax authorities) which are operated in your 
territory which might influence the location of business? 

 
We do not have any additional comments. 

 
7.2 Are there any other general comments you wish to make about administrative 

practices in your territory? 
 

We do not have any additional comments. 
 
7.3 From your experience and knowledge of other territories in the EU, do you think 

that your territory offers a more or less flexible approach to agreeing taxable 
profit than other countries? 

 
For historical reasons, French taxpayers themselves declare to the tax authorities the 
elements on which their tax liability will be assessed.  They are deemed to have complied 
with applicable laws and regulations. 

 
The French tax authorities then verify the tax treatment to be applied.  Considering this 
French practice, it is not unusual to seek prior approval of a transaction, subject to the 
comments made above. 

 
The approach of the French tax authorities to agreeing taxable profit is certainly less 
flexible than in some other countries. 

 
7.4 Are you aware of practices operated in other EU territories, details of which 

should be included in our report? 
 

We do not have any additional comments. 
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GERMANY 
 
 
1. Preliminary and general issues 
 
1.1 Please provide a short introduction describing in general terms the prevailing 

‘culture’ in your territory in relation to administrative practices, covering the 
relative importance to businesses of tax rulings or advance agreements on tax 
liabilities, and describing their importance in the making of  commercial 
decisions. 

 
In general, tax rulings and advance agreements are mainly requested in the area of  
restructuring and reorganisation of companies in order to avoid the taxation of hidden 
reserves. 

 
Example: Merger of Bayerische Hypothekenbank and Bayerische Vereinsbank, 
Munich in 1998; the merger was structured as a tax neutral share-exchange legally 
based on the application of the so-called “Tauschgutachten”, a decree of the Federal 
Ministry of Finance which allows the tax neutral exchange under certain strict 
requirements. It was highly debatable whether those requirements were met, however 
the relevant Tax Authorities in Munich granted the application of this decree on the 
facts.  Please note that the above case must be seen as an exception; normally a ruling 
is only given by the tax authorities in strict application of the law. In addition, the 
above decree (“Tauschgutachten”) has been abolished by the last tax reform of April 
1999. 

 
In other areas of tax law, such as Transfer Pricing for example, it is still rare in 
Germany to ask first for a binding ruling; normally the issues are discussed during the 
relevant tax audit. 
 

1.2 General approach 
 

(A) Please describe the way in which businesses and tax advisers setting up 
in your country approach tax planning. Do businesses and their advisers 
normally rely on advice as to the tax position or is it customary to 
approach the tax authorities for agreement on the tax status and 
treatment of new businesses or companies?  

 
In general,  businesses rely on the advice of their tax departments (in bigger 
firms) or tax advisers (in smaller and mid-size firms). However, even big 
firms with their own tax departments tend to ask advisers for a second 
opinion.  
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In certain areas,  especially in cases such as business reorganisation, or where 
the decision is of high economic importance, either the Tax authorities are 
asked for a binding ruling or the matter is discussed with the tax auditors in 
advance. Please note that in large companies the tax auditors who have 
covered previous years are permanently present in the company with the 
result that business decisions of high value are often discussed with them 
(even though these informal talks have no legally binding effect ). 

 
Example: A large insurance company planned to outsource a part of its 
finance activities through a company in the Netherlands which would have a 
permanent establishment in Switzerland. The tax treatment of this planned 
activity under German CFC-Rules was part of a binding ruling. Further 
information cannot be disclosed here, due to the confidentiality of the matter. 

 
(B) Is it customary for a new company or business to discuss its tax position 

with the tax authorities, either in advance of setting up, or on an 
ongoing basis, beyond the ordinary obligation to file returns and pay 
tax? 

 
Normally, no. In cases where a new company is founded, certain filing 
requirements must be met including the obligation to fill out a questionnaire 
in which name, legal status, kind of business etc must be stated. The tax 
issues are then discussed later in the first tax audit.  

 
However, in certain cases the intention is to reach at least an informal 
agreement with the tax authorities regarding the tax treatment of the new 
company. 

 
Example: A recently established subsidiary of a French bank, acting as an 
agent on the stock exchange in Frankfurt (purchase and sale of stocks, futures 
etc to third parties in the name of the parent company) wants to use the cost 
plus-method in order to calculate the taxable income in Germany.  The 
general application of this method as well as the amount of the mark-up are 
part of informal discussions with the relevant tax authorities in Frankfurt ( 
please note that this informal “agreement” has no binding effect for the later 
tax audit). 

 
Such informal discussions between tax advisers and tax authorities are quite 
common in Germany in cases where the tax treatment seems uncertain. 
However, please note that this procedure takes place for both companies with 
foreign as well as German shareholders.  In addition, they do not produce a 
more favourable result for the taxpayer than the strict legal position would 
allow. 
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(C) Please give a general indication of the degree of discretion exercised by 

the tax authority in agreeing tax computations whether or not in 
advance. This question seeks general information only - specific details 
are requested below. 

 
In general, tax computations are neither part of an advance binding ruling nor 
part of a “factual understanding” during the tax audit; the latter is restricted 
to the determination of facts only and cannot be used to negotiate the 
application of the tax law. An exception might include the question as to 
whether the cost plus-method is acceptable in a particular case in order to 
calculate the taxable income (for further details see 6). 

 
(D) In what proportion of inward investment transactions are the tax 

authorities likely to be involved in advance of the commencement of the 
project? What are the principal reasons for seeking to involve the tax 
authorities? 

 
N/A in general, see above. 

 
1.3 Process and content 
 

(A) Where rulings, advance agreements or similar arrangements are 
possible, with whom are these likely to be discussed in the first instance: 
with local tax offices, national tax offices, government officials, or at a 
ministerial level?  Please indicate in general terms the relative 
involvement of each of these levels of government in the process of 
obtaining a ruling. 

 
If rulings are asked for in advance (which is rare, see above), the recipient of 
the request is the local tax office responsible for the taxpayer. In cases where 
the ruling covers the reorganisation of two companies resulting a large (DM) 
amount of tax effected by the transaction, the relevant Ministry of Finance in 
the State where the companies are located, is internally involved in the 
process ( for example the Bavarian Ministry of Finance in the Bayerische 
Vereinsbank/Hypothekenbank-merger, see above). However, the formal 
application for a ruling is addressed to the corresponding local tax office. 

 
Please note, that the role of the Ministry of Finance is only to check what the 
tax authorities have done due to the high value of possible taxes involved. 

 
(B) Does the agreement of a ruling of an advance agreement generally 

involve some degree of ‘negotiation’ with the tax authority, or does the 
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tax authority simply respond to a request and deliver an interpretation 
or ruling on its view of the law? 

 
The Tax Authorities simply respond to the request (which itself must fulfil 
certain formal requirements as set out in a decree of the Federal Ministry of 
Finance) through a letter explaining their interpretation of the law should they 
disagree with the conclusions of the taxpayer.  

 
(C) To what extent do the revenue authorities investigate the facts of a 

particular case before giving a ruling? Will a pre-ruling procedure 
involve meetings, a site visit, an audit or investigation by 
correspondence? Does this vary according to the nature of the ruling or 
the scale of the operation? 

 
Due to the effect of a ruling under German Tax, which is only binding so 
long as the factual situation complies with the factual description as 
described in the application, there is no need for the Authorities to investigate 
the facts before giving the ruling. 

 
Normally, no pre-ruling procedure involving meetings etc takes place. 
However, tax advisers often tend to discuss the open issues in an informal 
way with the tax authorities in order to verify whether a subsequent formal 
ruling procedure should be considered or not. 

 
(D) Do rulings or advance agreements relate separately to different taxes, or 

is a ‘global’ ruling or advance agreement on the tax affairs of a business 
generally possible? 

 
The ruling is restricted to the content given by the taxpayer in the application, 
and may relate to only one question of significant importance dealing with 
only one area of taxation, or may also cover a broad range of different tax 
questions and issues. However, in all cases the formal application must ask 
precise questions, i.e. how a specifically described case will be treated 
taxwise and for which transactions the taxpayers expect the tax authorities’ 
approval. The German tax authorities do not give general statements 
regarding the tax treatment of a company as regards their global transactions. 

 
1.4 Tax rulings or practices involving collateral agreements 
 

(A) Are there circumstances in which obtaining tax rulings or advance 
agreement, will depend on the business committing to employ a 
specified number of individuals, or to carry on business for an agreed 
period, etc? 
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No, at least not to our knowledge. 

 
1.5 Agreement on tax collections 
 

(A) Is it ever possible, where a business and tax authority agree that a tax 
liability exists, to enter into an agreement or understanding that the tax 
will not be paid, or that the tax authority will take no steps to collect 
some or all of that tax liability. 

 
In general no. In particular cases, Art. 227 of the General Tax Code foresees 
the possibility for the tax authorities partly or wholly to waive taxes owed by 
the taxpayer, if the collection would be seen as causing undue hardship.  This 
might be the case if the debtor would have to file for bankruptcy or 
otherwise. The Federal tax authorities have issued a strict catalogue of 
possible reasons under which a waiver might be applicable; under normal 
business conditions those requirements are not met. This catalogue is equally 
applied to German as well as foreign companies by the tax authorities under 
the application of German Rules. 

 
(B) Are there circumstances in which the tax authority agrees to apply less 

stringent tax collection procedures, or to forgo collection of tax 
altogether as part of an agreement as to future activities or otherwise? 

 
No. 

 
 
2. Structural issues 
 
2.1 Legal basis for tax rulings (including practices, agreements with or exercise of 

discretion by, tax authorities):  
 

(A) Is there specific legislation providing for tax rulings or other similar 
advance agreement in relation to the level of taxation, or tax treatment? 
 The response to this question should not deal with Advance Pricing 
Agreements in relation to transfer pricing, which are dealt with at 
question 6 below. 

 
Art. 204 of the General Tax Code offers the taxpayer  the opportunity to ask 
for a binding ruling in regard to a factual situation which has occurred in the 
past, with respect to which an audit determination has already been made and 
which will occur  again in the future. Thus please note that the binding ruling 
as regulated in the German tax code is part of an actual tax audit. 
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Unlike binding rulings, the rules which are specified by Art. 204 of the  
General Tax Code, a statutory rule regarding the issue of “normal” binding 
rulings without any link to an actual tax audit does not exist. However, the 
Federal Ministry of Finance has issued a decree, which provides that binding 
rulings may also be granted outside a tax audit based on the factual situations 
as set forth by the taxpayer. In this context, it is generally accepted that the 
issuance of those binding rulings must comply with the relevant provisions of 
the General Tax Code and the regulations (as issued by the tax authorities), 
which means that Art. 204 of the General Tax Code is applicable to those 
cases as well (including the strict application of the law by the tax 
authorities). 

 
Besides this regulation, no other regulations allowing the taxpayer to ask for 
a binding ruling regarding the level of taxation exists. 

 
(B) In addition to legislation dealing with tax matters, is there any statutory, 

constitutional or case law dealing with administrative matters generally, 
or with the powers or limits on power of government or government 
bodies which is relevant to tax rulings or similar practices? 

 
No, in respect to tax rulings in general.  Some court decisions, in particular 
dealing with transfer pricing do exist. However, none of them addresses the 
issue of binding rulings in general. 

 
(C) Is there any published guidance on the extent to which discretion over 

the determination of tax liabilities may be exercised? 
 

No, except the case described above concerning the waiver of taxes. 
 
2.2 Administrative issues 
 

(A) How is your tax authority organised in relation to giving rulings 
(including practices, agreements with or exercise of discretion by, tax 
authorities)? Does one inspector deal with all aspects of a businesses’s 
tax affairs (including payroll and social security taxes, and VAT)? 

 
Taxes other than customs and turnover tax on imports are assessed and 
collected by the administration of the sixteen federal states (“Länder”), both 
on their own behalf as well as on behalf of the Federal Administration. Most 
states maintain a three-tier system of tax administration (State Ministry, 
Regional Office and local tax office). The local Tax office, represented by the 
assessing officer, is the competent authority from which a binding ruling 
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should be requested. Within this office, there is a split of responsibility in 
respect of the different taxes: Income and corporate income tax, VAT and 
wage tax. Please note that a totally different authority is responsible for the 
social  security tax, and that is the “Bundesversicherungsanstalt für 
Angestellte” in Berlin. 

 
(B) Is there a national office dedicated to providing rulings (including 

practices, agreements with or exercise of discretion by, tax authorities), 
or are these given ad hoc by offices dealing with particular taxpayers or 
particular classes of companies? How is the national office involved in 
local decisions? Are there different classes of rulings or practices which 
are dealt with at different levels (e.g. formal rulings given at a national 
level, ‘interpretations of law’ given locally)? 

 
However, regarding questions with respect to international tax issues, the 
local tax offices receive support from a Federal Agency, the so-called 
“Federal Office of Finance” (Bundesamt für Finanzen) in Bonn. This agency 
in general assists the state tax authorities in resolving questions of 
international tax law either by maintaining a software-databank regarding 
important international tax issues and providing this information to local tax 
authorities in addition to other support, or by directly participating in tax 
audits with international issues. The local office is free to decide whether it 
wants to involve this Agency in the binding ruling procedure. However, this 
Federal Agency has no authority to grant any rulings vis-à-vis the taxpayer. 

 
(C) Are there regional or local offices dealing, e.g. with particular 

businesses, regional incentives or with local taxes? 
 

No. 
 
2.3 The effect of rulings and advance agreements 
 

(A) Are rulings or other agreements with tax authorities binding on the tax 
authority and the taxpayer? 

 
Rulings with tax authorities are binding for both the taxpayer and for the tax 
authorities. However, please note, that the ruling is only valid for as long as 
the factual situation arising from the issuance of the ruling complies with the 
factual description as provided in the original formal application for the 
ruling by the taxpayer.  Incidental facts which do not affect the substance of 
the contemplated factual situation cannot be used later by the tax authorities 
to deny the application of the binding ruling. 
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(B) Do rulings or advance agreements last for a specific period of time? 
 

See A. 
 

(C) What other restrictions can be applied to rulings? 
 

The tax authorities may add certain additional requirements in the binding 
ruling, however in our experience, this happens very seldom. 

 
(D) Do taxpayers in practice report changes of circumstances to the tax 

authorities so that rulings are amended? 
 

They should do so in order to avoid the risk that the tax authorities may later 
deny the binding effect of the ruling. 

 
In practice, factual amendments are often reported to the tax authorities 
including a discussion of whether the ruling is still binding. 

 
Example: In the case described above, the insurance company later disclosed 
the information that the finance activity will be outsourced  through a new 
company in Luxembourg - and not the Netherlands, as stated in the original 
application - which would have a permanent establishment in Switzerland. 
This factual change  had no impact on the tax treatment in the view of the tax 
authorities. 

 
(E) Can the tax authority withdraw a ruling or advance agreement once 

agreed or revoke it for a particular reason? If so, in what circumstances, 
or for what reasons? How often are rulings revoked by tax authorities? 

 
The tax authorities do not need to revoke or withdraw a ruling, since they can 
simply deny the binding effect at a later date, as for example in the tax audit 
(see above under A). However, this does happen. 

 
(F) What are the consequences of a revocation? Is the ruling or advance 

agreement subsequently modified or rendered void? Does a revocation 
affect past years or only the future? 

 
Due to the fact that this happens very seldom, we have no experience in 
respect of the consequences.  

 
(G) How and how regularly is the compliance with the terms of the ruling 

controlled or audited by the tax authorities? What proportion of rulings 
are in fact audited? 
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The tax authorities do not control or audit compliance with the express terms 
of the ruling due to the fact that all companies in Germany above a certain 
size are audited on a regular basis, e.g. they are either permanently audited 
like huge companies (as DaimlerChrysler AG) or the audit takes place about 
every 3 to 5 years covering a certain period of time (as for midsize-
companies). During those audits compliance is also audited. 

 
2.4 Transparency and publication of rulings and advance agreements 
 

(A) Are details of rulings, or information on advance agreements or similar 
practices, published, whether with or without the parties being 
identified? 

 
No, a publication of rulings does not exist. 

 
(B) How do third and interested parties get information about the 

availability and terms of rulings and similar practices? 
 

Third parties who are interested in receiving information regarding the terms 
of binding rulings can only contact experienced tax advisers with the hope 
that these advisers have knowledge of rulings which might also be applicable 
in their case.  

 
(C) Do the tax authorities exchange information with the tax authorities of 

other jurisdictions about the rulings applied to taxpayers? 
 

Not to our knowledge. 
 

(D) Do the tax authorities impose confidentiality on taxpayers who are 
party to rulings or advance agreements, requiring them not to disclose 
details of any agreement to third parties? 

 
No. 

 
 
3. Rulings for particular companies or classes of business 
 
3.1 Whether a company is within the charge to tax 
 

(A) Is it possible to agree that, even though a company may in fact satisfy 
the test for residence within a territory (eg by reason of place of 
incorporation or place of effective or central management), the 
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company will not be within the scope of a particular tax, for instance by 
agreeing that it should be treated as non-resident? 

 
No, as stated above the content of a ruling is only restricted to the 
determination of facts and the interpretation of the tax law; it cannot be used 
to negotiate the application of the tax law.  

 
3.2 Rulings and advance agreements on whether a permanent establishment exists 
 

(A) Is it possible to agree that an activity carried on in your territory by a 
non-resident company should not be treated as a taxable branch, agency 
or permanent establishment? 

 
If the activities of the foreign company qualify under the permanent 
establishment test, no ruling will be given by the authorities denying this 
conclusion,  see 3.1. (However, the tax authorities give an advance  ruling on 
this question if the requirements of a PE are not fulfilled, resulting in no 
income tax liability). 

 
Of course it might be highly debatable whether or not for example the activity 
of an employee of a foreign company creates a permanent establishment (PE) 
on behalf of this company in Germany (dependent agent test). However, this 
is a question purely of the relevant facts. Where he/she concludes contracts 
on behalf of the company in Germany, the foreign company has a PE in 
Germany notwithstanding the chance that the local tax office might ignore 
those facts. This could happen where a cost plus agreement has been 
concluded resulting in a high tax liability of the entity in Germany.  Thus, the 
local tax authorities might choose not to investigate the complicated and time 
consuming question whether or not the foreign company maintains a PE in 
Germany through the activity of its German entity (a total exception from the 
normal treatment by the tax authorities and due to pragmatic reasoning). 

 
(B) Is it possible to agree in your territory that some income attributable to 

business, or a branch, located elsewhere is outside the scope of tax? 
 

In case a double tax treaty is applicable stating that the income of a 
permanent establishment is only taxable in the state where the PE is situated, 
the German tax authorities will accept that the relevant income of this PE is 
excluded from the taxable income of the German company. However, a 
dispute might arise regarding the amount of income allocated to this PE 
abroad.  

 
If the above circumstances - a legal reason such as another contracting state’s 
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right of taxation - are not met, the German tax authorities will not be willing 
to exclude income, gained by a foreign branch, from the taxable income of 
the German company.  

 
3.3 Particular businesses 
 

(A) Are there specific classes of business or types of business activity for 
which it is possible to agree a particular basis of computing tax liability 
which is not generally applicable? [e.g. for finance companies, the 
provision of intra-group services, companies with branches outside the 
territory etc] 

 
The only business area in which a specific tax basis is agreed upon in 
advance, is the banking sector. According to a decree issued by the Ministry 
of Finance in Hessen (one of the sixteen states of the Federal Republic) after 
long discussions with the representative-organisation of Foreign banks in 
Germany, only a certain fixed percentage of the equity of a German branch of 
a Foreign bank is used as the computation of tax base.  
This decree does not have the force of law; it only has the effect of 
instructing the local tax authorities how to calculate the taxable income in an 
area of tax law where the calculation of the computation base is quite 
doubtful anyway (allocation of income of a PE). As a result, branches of 
foreign banks are put in a better position than German banks simply due to 
the fact that German banks do not conduct their business through a branch 
(PE) in Germany. 

 
Apart from this case, we do not know of similar cases, particularly not in 
respect to single companies of a certain fields of business. 

 
(B) Do the tax authorities publish lists of transactions or activities for which 

formal rulings or binding statements will be given? 
 

No. 
 
 
4. Rulings and advance agreements as to amount of profits 
 
4.1 Agreements on the amount of taxable income 
 

(A) Can the level of profit of any class of business or company be agreed in 
advance? If so, on what basis? 

 
No. Because the intention of binding rulings is only to give the taxpayer 
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security with respect to the interpretation of tax law, not to negotiate the 
content of the law itself, such an agreement is not possible.  

 
(B) Is it ever possible to agree a basis of taxation which differs materially 

either from the rules provided by statute or from the accounts basis of 
taxation? 

 
See (A) above. 

 
(C) Is it possible to agree “cost plus” arrangements in your territory, 

whereby taxable profits can be determined as a basis of the costs of a 
business, irrespective of its actual income? In applying a “cost plus” 
basis, is it possible to agree to keep agreed costs out of the local territory 
so reducing the costs by reference to which the taxable profits are 
calculated. 

 
Yes, see the example above of the subsidiary of the French bank in Frankfurt. 
  

 
The relevant costs will be determined either by using the cost accounting 
concepts of the performing party employed towards third parties or - in the 
absence of third party transactions, as in the above example of the French 
bank- concepts which correspond to the principles of business economics 
(use of generally accepted accounting principles applicable to the taxpayer 
and the industry in which it is active).  

 
In the case of the subsidiary of the French bank, all costs related to the 
business of this subsidiary such as office leasing in Frankfurt, personnel 
expenses, costs of lease of office equipment and computer etc(with the 
exception of taxes) belonged to the computation basis as agreed in the service 
contract between both related parties. This cost allocation was accepted later 
on in the first tax audit.  

 
It is common not to agree upon the percentage of costs allocated to the 
German subsidiary (which is stated by the bookkeeping accounts), but 
instead upon the amount of the mark-up used in the individual case. 

 
In certain business areas where the performance of services and not the 
supply of goods is provided, it is quite common to conclude a cost plus 
agreement, which is not limited to ancillary activities; in addition the 
application of the cost plus method is not restricted to certain industries.  
The cost plus method is only a way of allocating a certain income to an entity 
in Germany where a different method of calculation is not applicable. 
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However, where the entity performs an individual book-keeping system in 
Germany under the German GAAP, the result shown in the accounts will be 
used as basis for the taxation. 

 
4.2 Rulings and advance agreements for special regimes 
 

(A) Where special tax regimes exist, (e.g. for investment in regeneration 
areas), or for particular classes of activity, is there a special procedure 
for obtaining tax rulings, either on whether a business can benefit from 
the special regime, or on the amount of taxable profits which will 
benefit? 

 
No specific procedures exist. 

 
4.3 Rulings and advance agreements on deductible expenses 
 

(A) Is it possible to agree that particular classes of expenses (which would 
not otherwise be tax deductible) will be tax deductible? 

 
No. 

 
(B) Is it possible to agree that provided a certain level of taxable profits is 

achieved, the deductibility of expenses in excess of that figure will not be 
challenged? 

 
No. 

 
4.4 Safe havens 
 

(A) Are there ‘agreed’ or customary levels of profit which are acceptable 
for particular activities? 

 
Apart from the example described above (3.3) of the calculation of the 
taxable income of branches of foreign banks in Germany based on a specific 
decree of the Ministry of Finance, to our knowledge no other safe havens 
regarding the level of profit exist. 

 
 
5 Rulings: Thin capitalisation and interest deductions 
 
5.5 Is there any restriction on the amount of interest for which a tax deduction may 

be obtained? 
According to Art. 3c of the German Income Tax Act, expenses are not tax deductible 
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if they stand in direct relation to tax-free income.  
 

This rule was widely used by the German tax authorities to deny the deductibility of 
interest incurred on a debt which was used to purchase a foreign subsidiary in a 
country with which Germany had concluded a double tax treaty. As a result, the 
dividends paid from this foreign subsidiary were tax exempt in Germany whereas the 
interest was treated as business expenses by the German parent company (for a long 
time not accepted by the tax authorities). Due to decisions of the Federal Finance 
Court being more favourable to the taxpayer, the deductibility is no longer denied in a 
particular fiscal year, even if the foreign company does not pay a tax free dividend in 
the relevant fiscal year.  

 
Due to legislative changes in the last tax reform of April 1999, this dispute became 
obsolete. Now, a new Art. 8b para 7 of the  Corporate Income Tax Act has been 
implemented, under which 15% of the tax free dividends from the foreign subsidiaries 
are deemed to be expenses standing in direct relation with tax free income. As a result 
the taxable income of the German parent company must be increased by 15% of the 
amount of all dividends received from foreign subsidiaries underlying a double tax 
treaty protection. 

 
Furthermore, loan agreements between related parties must fulfil the arms length test 
(same contractual terms and amount of interest as with third parties). If not, the 
deductions allowed are reduced to the arms length level (creating the risk of 
constructive dividends in the amount of the non-allowable part of the interest). 

 
A further restriction is stated in the German Thin Capitalisation Rules (Art. 8a of the 
Corporate Income Tax Act ). In essence,  interest for the grant of  a loan by a foreign 
shareholder with a direct or indirect interest of at least 25% of the share capital of a 
German corporation, are deemed to be constructive dividends at the level of the 
German subsidiary, if the debt to equity ratio of 3:1 is exceeded at any time during the 
relevant fiscal year. However, the regulation provides the opportunity for the taxpayer 
to give evidence either that the corporation would have received the loan from a third 
party under the same terms of the contract as well or that the loan was used for the 
financing of typical bank activities.  

 
Different safe havens exist for pure holding companies ( 9:1 ) or where the grant of a 
“loan” is interest free, but calculated in different ways such as based on profit 
participation  for example (0,5 : 1). 

 
5.6 What is the approach of your tax authority to rules relating to the ratio of debt 

to equity in foreign owned companies (i.e. questions of thin capitalisation)? Is the 
approach consistently applied?  
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The approach of the tax authorities regarding the application of the thin capitalisation 
rules is in general very strict.  The rules offer a good chance for the tax authorities to 
attack the financing structure of foreign owned companies in a tax audit if the relevant 
safe havens are not strictly respected during the whole fiscal year (one day is enough).  

 
5.7 Can an agreement on a preferred debt/equity structure be secured more easily 

by using a back-to-back deposit or guarantee arrangement with an unrelated 
bank or lending institution? 

 
In general, the thin capitalisation rules also cover the situation where the loan is 
directly given by another group company or a third, unrelated party (a bank for 
example), and the shareholder or a group company is granting some sort of a security, 
such as a guarantee or a back-to-back financing structure (i.e. account of shareholder 
at the bank).  

 
However, the relevant decree of the Federal Ministry of Finance regarding the 
interpretation of Art. 8a of the Corporate Income Tax Act offers the opportunity (which 
is not provided in the law) to give the loan through a third, unrelated party and secured 
by a guarantee of the foreign parent company, if that third party is subject to unlimited 
German taxation (if it is a bank in Germany for example) and if the taxpayer can show 
that the interest is taxed at the level of the third party and are not part of a back-to-back 
finance structure with one group company or the shareholder directly. In practice, this 
evidence must be given by a written certificate from the third party, usually a German 
bank. We have seen cases in which this model has worked, however, please note that 
generally, the tax auditors carefully review whether the requirements are met.  

 
5.8 Is it possible to agree the amount of interest expense that should be attributed to a 

branch?  
 

No. 
 
5.9 Is it necessary to demonstrate an actual interest expense (whether for a branch or 

a company), or can a ‘notional capital’ computation be applied? 
 

Yes, in the case of a branch, it is possible to use a “notional capital” computation. 
 
 
6 Transfer pricing issues 
6.10 What are the practical procedures used for determining transfer prices for 

controlled transactions in relation to intra-group service activities and financial 
services? Please set out a brief description of the procedures, with details only to 
the extent that those procedures may be relevant in influencing the location of 
business. Is the handling of transfer pricing issues dealt with on a centralised 
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basis? 
 

In 1983, the German Federal Ministry of Finance issued the so called “Administration 
Principles on Income Allocation” (the “Principles”), which are mainly based on the 
OECD-Guidelines of 1979. They reflect the view of the tax authorities on what they 
consider to be the correct transfer price for supplies of goods and performances of 
services between related parties engaged in international transactions. A new publication 
based on the last OECD-Guidelines, has been announced as following soon, but has not 
yet materialised. Even though the principles are only legally binding for the tax 
authorities, and not for the taxpayer, they are very important in practice for companies 
and tax advisers, as they determine the transfer prices in order to avoid or at least 
minimise later conflicts in the relevant tax audit.  Only very rare court decisions exist 
with regard to transfer pricing. As already stated above, advance binding rulings are still 
very rare in this area of tax law, so that careful planning is essential in practice in order 
to avoid the assumption of constructive dividends in the next tax audit. 

 
There are two kinds of intra-group services. On the one hand transactions between 
related parties may involve services which are also normally offered on the open market 
by third parties (“normal services”); they follow the normal transfer price treatment.   

 
By contrast, a second group of services  is only provided within a group of companies by 
a specific entity (called “administrative services” in the Principles). Here, individual 
charges are permissible if the services are not performed as a result of the shareholder-
corporation relationship and if unrelated parties would have paid a consideration as well 
(Art. 6.2.1 Principles). Thus, a distinction must be drawn between those two groups in 
order to eliminate the services which are not chargeable within the group. The Principles 
give examples for both types of group-services: 
A consideration may be charged for: 

 
- accounting and similar services;  
- making personnel available for a limited period of time; 
- services rendered by the parent company for purposes of procuring goods and 

services directly acquired or received by the subsidiary; and 
- making services available on call against normal payment, to the extent that the 

subsidiary needed these services and that it did actually call on such services. 
 

A parent company may not charge a fee for:  
 

- the general backing by the group, including the right to use the group’s name;  
- the activities for its Board of Directors or its Supervisory Board as such; 
- the legal structuring of the group as such; and 
- activities resulting from its shareholder function, including the general 

organisation and central auditing.  
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Next, the correct standard method for the determination of the transfer price must be 
chosen (for the normal as well as the administrative services, which are chargeable, see 
above). The Principles in general only allow the application of three methods, the 
comparable uncontrolled price method, the resale price method and the cost plus method 
( Art. 2.2.). In most cases the first method will not be applicable due to the lack of 
market prices for the intra-group services. Normally services are not resold, which 
excludes the resale price method. Thus, the correct transfer price shall as a rule be 
determined by using the cost plus method (in accordance with the principles of the 
German tax authorities, which are mainly based on the OECD principles of 1979; the 
last OECD principles of 1995 have not yet been incorporated into the German 
principles). 

 
Finally, in calculating the correct transfer price, the individual group services rendered 
and the costs attributable to the individual services have to be taken into account 
separately. In a tax audit, the taxpayer must show the calculation of the transfer price by 
submitting the records. 

 
The handling of transfer pricing issues is then done by the locally competent tax office 
in the next tax audit. However, as stated above, they increasingly use the support of the 
Federal Office for Finance. This Agency has drafted a very broad questionnaire 
presented to the taxpayer in the tax audit in which a lot of information is requested 
regarding the international relations and transactions of the taxpayer as well as his 
related parties. 

 
6.11 How, in practice, does the tax administration verify whether transfer prices are at 

arms length and how is this done when no comparable uncontrolled prices are 
available?  What methods are used and how are these chosen? 

 
Please refer to the statements under 6.1. In addition, we do have to admit that the local 
tax offices do not often have specialised transfer pricing auditors using sophisticated 
methods in calculating the correct transfer price. However, they have industry specialists 
with good transfer pricing knowledge, who will generally accept the cost plus method 
for services and the resale price method for the supply of goods due to the lack of 
internal or external comparable prices.  

 
Instead of developing a complex function and risk analysis, in the case of a distribution 
company with a foreign shareholder the tax audit often simply uses a strict court 
decision of the Federal Finance Court of February 1993. The court basically has stated 
in that decision that a distribution company is supposed to make an adequate functional 
profit after a starting loss period of 3 years leading to an adequate overall profit within a 
period of time of 5 to 6 years; the argument being that an unrelated party would stop 
doing the unprofitable business otherwise.  
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6.12 How does the national tax administration ensure that the factors determining 

comparability, as defined by the OECD Transfer Pricing Guidelines, are taken 
into account?  In particular, does the national tax administration perform 
verifiable functional and risk analysis in each case separately or does it rely on 
sector specific and industry averages without, in practice, undertaking a case by 
case analysis? 

 
The treatment of each case mainly relies on the local auditor, depending on his 
experience and whether he is an expert in the transfer pricing area. However, the Federal 
Finance Office is more and more successful in increasing the internal databank, which 
may be used by the local auditors. The tax advisers have no access to this databank. 
However, we have the impression that negotiations during tax audits are getting more 
difficult due to the fact that more information is available to the tax authorities such as 
for example the margins earned in certain industries or the prices for comparable 
services paid in specific sectors, if available, like the finance industry. In addition, the 
Federal Finance Office maintains a “royalty file” compiled from different sources, 
determining within what ranges royalties typically fall in various industries.  

 
6.13 What administrative flexibility is available in the application of formal or informal 

Advance Pricing Agreements? What are the disclosure and documentation 
requirements? Are Advance Pricing Agreements administered centrally? 

 
As stated above, APAs are still very rare in Germany. Any agreement takes place later 
on in the tax audit. If a local tax office is willing to grant one (very rare), the 
requirements are the same as for the normal application for a binding ruling (see above). 
There are no specific formal documentation requirements because the whole process still 
depends on the review by the tax audit. 

 
6.14 Are there regular enquiries on the operation of transfer pricing rules, and 

Advance Pricing Agreements and are the enquiry practices centrally monitored?   
 

No. 
 
6.15 Which party has the burden of proof regarding the application of the arms length 

principle? 
Normally, the tax authorities have the burden of proof for any inaccuracy of the transfer 
price. However, taxpayers engaged in international transactions are subject to a special 
duty to cooperate according to Art. 90 par. 2 General Tax Code. This duty primarily 
involves the domestic taxpayer who is obliged himself to determine factual 
circumstances existing abroad and to supply documentary evidence abroad. To the 
extent that the taxpayer is unable or unwilling to fulfil this duty of co-operation, they 
risk bearing the burden of proof allowing the tax authorities to conduct the intended tax 
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adjustment, such as the assumption of a constructive dividend. 
 
 
7 Further Questions 
 
7.16 Are there any other administrative practices or tax rulings (including advance 

agreements or exercise of discretion by tax authorities) which are operated in your 
territory which might influence the location of business? 

 
No. 

 
7.17 Are there any other general comments you wish to make about administrative 

practices in your territory? 
 

No. 
 
7.18 From your experience and knowledge of other territories in the EU, do you think 

that your territory offers a more or less flexible approach to agreeing taxable 
profit than other countries? 

 
Germany offers a very inflexible approach to agreeing profits. Such agreements are 
almost impossible, in contrast to other EU-countries such as The Republic of Ireland, 
The Netherlands, Luxembourg and Belgium which  are much more flexible.  

 
7.19 Are you aware of practices operated in other EU territories, details of which 

should be included in our report? 
 

No comments. 
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GREECE 
 
 
Note: In providing our answers we have not strictly followed the numbering of the 
questionnaire.  This is due to the peculiarities of the Greek tax system and especially of the 
"rulings" regime analysed in our answer to question 1.1, which can serve as a general 
introduction for the more detailed sections.  In view of the limited effect of rulings in the Greek 
system, the answers to the more detailed questions are briefer, referring only to exceptions, 
where they exist, from the basic scheme analysed in the introduction. 
 
1. Preliminary and general issues 
 
1.1 Please provide a short introduction describing in general terms the prevailing 

‘culture’ in your territory in relation to administrative practices, covering the 
relative importance to businesses of tax rulings or advance agreements on tax 
liabilities, and describing their importance in the making of  commercial 
decisions. 

 
The Greek taxation system is based on two rules:  the exclusively statutory character 
of tax dispositions (resulting in an enormous and fragmented body of tax legislation) 
and the absence of discretionary power on the part of the Administration for the 
definition or the imposition of tax.  Those interlinked rules derive from the Greek 
Constitution of 1975.  In article 78 of the Constitution it is stipulated that "no tax shall 
be levied without a law enacted by Parliament, specifying the subject of taxation and 
the income, the type of property, the expenses and the transactions or categories 
thereof to which the tax pertains".  Furthermore, in para. 4 of the same article, it is 
stated that "the object of taxation, the tax rate, the tax statements and exemptions and 
the grant of pensions may not be delegated by legislative authorisation", i.e. the 
Administration does not have the right either to "settle" tax matters in any 
contractually agreed way, or even to regulate, by way of decrees, any matter pertaining 
to taxation. 

 
The administrative authorities dealing with taxation issues are thus restricted in the 
establishment of the factual and legal conditions for the imposition of tax and for the 
imposition itself.  In principle, there is no element of discretion, especially in the sense 
of an "agreement" as to the level of taxation.  The authorities have, of course, the 
possibility to define, where needed, the scope of vague terms used by the law (such as 
"market condition" or "ordinary value") and to evaluate, through controls, the extent to 
which physical persons or legal entities have declared their real financial condition as 
well as the extent to which the declared elements are to be interpreted and categorised 
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in relation to  the existing tax legislation.  This gives the administrative authorities 
some degree of discretion, but again, not in the sense of enabling the authorities to 
enter into any sorts of "agreements" with the tax payers in order to establish new 
methods for tax evaluation or the  imposition of rules. 

 
There are some exceptions to this general scheme, which are all explicitly provided for 
by law.  The first exception is that according to Legislative Decree 2687/1953 on the 
Investment and Protection of Foreign Capital (as amended) (“LD 2687/1953”), for 
manufacturing, mining or quarrying enterprises primarily engaged in export activities 
and also for enterprises established for the first time in Greece through the operations 
of which substantial amounts of foreign exchange are annually saved, certain tax 
facilities are available.  The tax facilities can be granted in the "instruments of 
approval" necessary for the operation of such enterprises in Greece, i.e. in a formal 
administrative act which, depending on the importance of the investment, may take 
either the form of a Presidential Decree or the form of a Ministerial Decision, and is 
published in the Government Gazette.  Tax facilities can be included in that decision 
after negotiations between the parties, i.e. the Ministry of National Economy and the 
enterprise which has filed the application for approval of its operation in Greece.  
These facilities are granted only to companies importing capital in any form (namely, 
foreign exchange, machinery and materials, patents, technical processes, as well as 
trade marks) into Greece from abroad.  In order to obtain approval for the importation 
of foreign capital under the provisions of LD 2687/1953, interested parties have to file 
an application which after the recommendation of a special Committee must be 
approved by the Ministry of National Economy.  If approved, the terms under which 
the permission (and the tax facilities) are granted are made widely available to the 
public since the Decision (as either a Presidential Decree or a Ministerial Decision) is 
published in the Government Gazette. 

 
Such decisions are not very frequent.  As already mentioned, interested parties must 
explicitly request that their enterprise be governed by the provisions of LD 2687/53, 
which they do not do very often, either because of imperfect knowledge of the Greek 
legal framework or through fear of having to deal with (and being delayed by) the state 
bureaucracy.  

 
By way of example, two of the latest ventures in which our office has worked and in 
which foreign companies have been granted the special status of LD 2687/1953, date 
from 1996.  Presidential Decree 266/1996 approving importation of foreign capital to 
the company TVX Hellas (dealing with metallurgical and gold-mining works) has 
granted the following tax facilities: 

 
a) freezing of the income tax rate in effect at the date of publication of 

Presidential Decree 266/1996, for a period of 10 years from the initial 
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operation of the enterprise; 
 

b) freezing for the same period as in a) above of every tax, customs duty or other 
charge payable to the port authorities or other organisations; 

  
c) a reduction of charges in connection with registering a mortgage or creating a 

pledge due to the Lawyers’ Fund (charges reduced to 3 million dr.) and to the 
notaire who registers any relevant contract (charges reduced to 1 million dr. 
per contract). 

 
Presidential Decree 267/1996, published in the same issue of the Government Gazette, 
granted the following facilities to a number of companies, led by Hochtief, which have 
undertaken the construction of the new Athens airport: 

 
a) freezing of the income-tax rate for 10 years, as in the previous case; 

 
b) an exemption from tax on the accrued interest gained by the group of 

companies for a period up to 10 years from the publication of Presidential 
Decree 267/1996; 

 
c) a reduction of charges in connection with mortgages and pledges very similar 

to that provided by Presidential Decree 266/1996, but additionally fixing the 
local tax at the rate of 0.5% on the gross earnings of the group of companies.  

 
To sum up, the tax benefits for comparable undertakings seem to be equivalent, but 
must be explicitly requested by the interested parties (which can only be foreign 
companies importing capital in to Greece) and are mostly granted on the basis of the 
importance of the enterprise for Greek economy. 

 
This "agreement" entails a degree of discretion on the part of the Administration, but 
under strict conditions.  Firstly, that the tax facilities to be granted must fall under one 
of the general categories described in Presidential Decree 267/1996, i.e. they must 
consist of: 

 
a) Freezing of the income tax rates in effect at the time the Decree or Decision is 

issued, for a period not exceeding 10 years, with provision for a reduction of 
the level of applicable rates in the event that tax rates are subsequently 
lowered; or, the determination for a like period, of a level of taxation on net 
or gross earnings at a fixed rate which may be lower than the tax rates 
currently in effect; 

 
b) Reduction of or exemption from customs duties, levies, or other taxes and 
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charges on imports of machinery, accessories, spare parts and tools, for a 
period not exceeding 10 years; 

 
c) Reduction of or exemption from any tax, charge, or levy, imposed by local 

government authorities (municipalities, communities, etc), port authorities or 
other organisations for a period not exceeding 10 years; 

 
d) Reduction of or exemption from any charges and dues of any kind in 

connection with registering a mortgage or creating a pledge as security for 
imported capital, or the signature of contracts relating to these matters. 

 
Secondly, and more importantly from the point of view of your questionnaire, such an 
"agreement" is not an informal practice, but takes the form of either a Presidential 
Decree or a Ministerial Decision. 

 
Similar tax exemptions, this time not depending on any sort of agreement but defined 
in the relevant statutory provisions, are included in all the so-called "investment laws" 
(which provide special incentives for investments.  Examples of these are  4171/1961 
and the most recent one, 2601/1998).  (See also under 4.2). 

 
The other exception is the ability of the Administration, after a formal or informal 
request of a tax payer, to issue circulars, in which the meaning of certain legislative 
dispositions pertaining to taxation issues or the extent or the nature of an obligation of 
a particular taxpayer or type of compulsory tax can be clarified. 

 
In practice, the procedure is usually as follows: a taxpayer (physical person or 
company) formally or informally requests from the Ministry of Finance an 
interpretation or qualification of a certain tax obligation.  The Ministerial authorities, 
if they consider the request to be important enough, may ask for an opinion from the 
Legal Council of State (a public body made up of the "lawyers of the State", each 
representing the particular Ministry to which they are attached).  If this opinion is 
"approved" by the Minister of Finance, a circular may be issued clarifying the point in 
question on the basis of the opinion.  The Circular is for administrative use only and 
has no binding legal effect on individuals or companies, whereas if “approved” by the 
competent Minister the opinion of the Legal Council of State is binding on the 
Administration, but not on the courts in the event of subsequent litigation. 

 
The same effect is produced by individual informal "opinions" that may be rendered 
by the central tax authorities after a written request regarding the interpretation of the 
law  on the part of a taxpayer.  This opinion is addressed only to the person that 
formed the request and it is not binding on either the Administration, the taxpayer or 
the courts.   
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Again it must be stressed that Circulars and "opinions" are not really “tax rulings” in 
the sense of the questionnaire, as they may only clarify the application of tax law.  The 
administrative discretion lies in interpreting the existing legal frame or ascertaining 
which disposition is valid for a particular taxpayer, and not in settling the level of 
taxation itself.  For example, a company our firm is advising requested to know if its 
commercial associates and dealers were obliged to pay a certain form of VAT for 
giving out products related to the operation of the company at a low price or for free, 
in order to attract new customers.  The Legal Council of State issued an opinion on 
that matter, which has subsequently been approved by the Undersecretary of Finance 
and attached to a Circular made available to all the taxation departments of the 
Ministry of Finance. 

 
The third and last exception consists in the procedure of  administrative settlement of a 
dispute or “compromise”, also provided for explicitly in the tax legislation (art. 70 of 
law 2238/1994 as amended).  This is considered to be a “special phase” of the overall 
administrative taxation procedure and can only take place after the operation of a 
control or investigation into the financial position of a taxpayer and the issuance of a 
"control report".  The taxpayer in question can challenge the accuracy of the report by 
making, within a strict deadline, a formal claim to the director of the department 
which has issued the report.  The director, having taken into consideration the 
arguments and evidence provided by the claimant, can accept the annulment or the 
modification of the report.  In certain cases, most typically where the report deals with 
income deriving from agricultural and commercial activities or the exercise of a liberal 
profession, this administrative settlement is undertaken by a special Committee 
composed of the person who was responsible for the original report, the director of the 
department which issued the report and a member of the Commercial and Industrial 
Chamber of Commerce.  The claimant may be present at the discussion before the 
Committee.  The case is settled where the claimant agrees with either the director of 
the public financial department (when the claimant is a person exercising an enterprise 
or a liberal profession) or with at least two of the members of the Committee.  A 
special irrevocable act is then signed reflecting the position on which the agreement 
was reached.  This procedure has been extended, by virtue of specific statutory 
dispositions, to some other cases (for example, challenge of VAT, control of transfer 
pricing -see 6 below).  
Any administrative discretion in this procedure is restricted in four ways.  Firstly, it 
derives from and is extensively described in a statutory provision and not by general 
practice.  Secondly, it can only be triggered following an initial administrative act (the 
control report) and after a formal request from the taxpayer to the tax authorities.  
Thirdly, the case is re-examined by the administration in light of the taxpayer’s 
arguments but the decision to modify the initial act and issue a new one lies entirely in 
the hands of the Administration (with the taxpayer requested only to approve the new 
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act).  Finally, the whole procedure is of a much more "judicial" than contractual nature 
(especially when the settlement is operated by the Committee). 

 
1.2 General approach 
 

(A) Please describe the way in which businesses and tax advisers setting up 
in your country approach tax planning.  Do businesses and their 
advisers normally rely on advice as to the tax position or is it customary 
to approach the tax authorities for agreement on the tax status and 
treatment of new businesses or companies?  

 
Companies normally rely on either in-house or specialised external advise 
regarding both their tax position and the way this position can most 
advantageously be presented to the tax authorities.  Agreements with tax 
authorities as to tax status or treatment are not permitted.  

 
(B) Is it customary for a new company or business to discuss its tax position 

with the tax authorities, either in advance of setting up, or on an 
ongoing basis, beyond the ordinary obligation to file returns and pay 
tax? 

 
Communication with the authorities is possible regarding clarification of the 
statutory rules applying to a certain category of taxpayers, but even this form 
of communication is more often connected with a particular administrative 
decision imposing a certain amount of tax on a company than it is with the 
planning of its tax regime.   

 
(C) Please give a general indication of the degree of discretion exercised by 

the tax authority in agreeing tax computations whether or not in 
advance.  This question seeks general information only - specific details 
are requested below. 

 
The tax authorities have, in principle, no degree of discretion in agreeing tax 
computations that are not specifically provided for by law. There are cases, 
however, when the law itself provides the authorities with such discretion, 
most notably concerning the imposition of certain local taxes for which the 
authorities are free to choose the rate of taxation to apply up to the maximum 
rate defined in the law.  Local tax exemptions are not “negotiated”, in the 
sense that they must be explicitly provided for by law, and that the interested 
party may only request a lowering of the tax rate, which may or may not be 
approved by the local authorities (the basic criterion being the impact of a 
particular enterprise on local economy).  An example of a  provision 
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explicitly providing for such an exemption is included in law 1108/1980, 
which provides that the highest rate of the so-called “luxury tax” (payable to 
local authorities on luxury products sold by a certain category of shops) is 5% 
(on gains) but can be brought down (usually to 3% or less, although this is 
not specified in the law).  

 
(D) In what proportion of inward investment transactions are the tax 

authorities likely to be involved in advance of the commencement of the 
project? What are the principal reasons for seeking to involve the tax 
authorities? 

 
No reply.   
 

1.3 Process and content 
 

(A) Where rulings, advance agreements or similar arrangements are 
possible, with whom are these likely to be discussed in the first instance: 
with local tax offices, national tax offices, government officials, or at a 
ministerial level?  Please indicate in general terms the relative 
involvement of each of these levels of government in the process of 
obtaining a ruling. 

 
"Arrangements" must be understood in the sense of our introductory analysis 
and of 1.2. above, i.e. meaning communication with the authorities with the 
view of clarifying certain elements of the tax regime.  This is mostly done at 
national tax office level, i.e. by speaking to or meeting with the relevant 
officials from the Ministry of Finance (usually heads of departments).  Local 
level tends to refer those issues to the central administration, whilst other 
government or ministerial officials do not possess the necessary technical 
knowledge to be of any real help. 

 
(B) Does the agreement of a ruling of an advance agreement generally 

involve some degree of ‘negotiation’ with the tax authority, or does the 
tax authority simply respond to a request and deliver an interpretation 
or ruling on its view of the law? 

 
As already detailed, real negotiations besides an exchange of views do not 
take place and what is delivered in practice is an interpretation of the 
administration's view of the law, which may eventually lead to a Circular (see 
Introduction).  In this sense there is no global ruling and no advance 
agreement on the tax affairs of a business. 
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(C) To what extent do the revenue authorities investigate the facts of a 
particular case before giving a ruling? Will a pre-ruling procedure 
involve meetings, a site visit, an audit or investigation by 
correspondence? Does this vary according to the nature of the ruling or 
the scale of the operation? 

 
See above. 

 
(D) Do rulings or advance agreements relate separately to different taxes, or 

is a ‘global’ ruling or advance agreement on the tax affairs of a business 
generally possible? 

 
See above. 

 
1.4 Tax rulings or practices involving collateral agreements 
 

(A) Are there circumstances in which obtaining tax rulings or advance 
agreement, will depend on the business committing to employ a 
specified number of individuals, or to carry on business for an agreed 
period, etc? 

 
No collateral conditions such as those described in this question are to be 
found, since no "tax rulings" in the sense of your questionnaire and no 
advance agreements are allowed. 

 
1.5 Agreement on tax collections 
 

(A) Is it ever possible, where a business and tax authority agree that a tax 
liability exists, to enter into an agreement or understanding that the tax 
will not be paid, or that the tax authority will take no steps to collect 
some or all of that tax liability. 
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No agreement is possible for non-paying or non-collection of tax and neither 
do future activities influence the existing tax framework or obligations.  

 
(B) Are there circumstances in which the tax authority agrees to apply less 

stringent tax collection procedures, or to forgo collection of tax 
altogether as part of an agreement as to future activities or otherwise? 

 
The tax authorities cannot forgo collection of tax altogether, but they can 
agree to a settlement of a tax liability in installments. 

 
 
2. Structural issues 
 
2.1 Legal basis for tax rulings (including practices, agreements with or exercise of 

discretion by, tax authorities):  
 

(A) Is there specific legislation providing for tax rulings or other similar 
advance agreement in relation to the level of taxation, or tax treatment? 
 The response to this question should not deal with Advance Pricing 
Agreements in relation to transfer pricing, which are dealt with at 
question 6 below. 

 
For the sort of "tax rulings" provided for in the legislation see Introductory 
Analysis.   

 
(B) In addition to legislation dealing with tax matters, is there any statutory, 

constitutional or case law dealing with administrative matters generally, 
or with the powers or limits on power of government or government 
bodies which is relevant to tax rulings or similar practices? 

 
Such rulings always take the form of a formal administrative decision, so that 
the constitutional principles of equal treatment and prior hearing, as well as 
the principles deriving from the case-law of the Council of State and most 
importantly the principles of fair Administration, proportionality and "strict 
interpretation" of tax provisions, apply, and such decisions can be challenged 
before the Courts.  The most important rule is that decisions concerning the 
interpretation of tax provisions can only be based on those statutory 
provisions and cannot be contractually agreed, and that no tax or any other 
financial charge can be imposed retrospectively to the preceding fiscal year 
(paras 1 and 2 of article 78 of the Greek Constitution). 
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(C) Is there any published guidance on the extent to which discretion over 
the determination of tax liabilities may be exercised? 

 
No reply. 

 
2.2 Administrative issues 
 

(A) How is your tax authority organised in relation to giving rulings 
(including practices, agreements with or exercise of discretion by, tax 
authorities)? Does one inspector deal with all aspects of a businesses’s 
tax affairs (including payroll and social security taxes, and VAT)? 

 
The tax authorities in Greece are organised according to specialisation.  
There are different departments for VAT, social security taxes etc.  
Inspections, on the other hand, will look into all the aspects of a business’s 
tax affairs. 

 
(B) Is there a national office dedicated to providing rulings (including 

practices, agreements with or exercise of discretion by, tax authorities), 
or are these given ad hoc by offices dealing with particular taxpayers or 
particular classes of companies? How is the national office involved in 
local decisions? Are there different classes of rulings or practices which 
are dealt with at different levels (e.g. formal rulings given at a national 
level, ‘interpretations of law’ given locally)? 

 
See (A) above. 

 
(C) Are there regional or local offices dealing, e.g. with particular 

businesses, regional incentives or with local taxes? 
 

See (A) above. 
 
2.3 The effect of rulings and advance agreements 
 

(A) Are rulings or other agreements with tax authorities binding on the tax 
authority and the taxpayer? 

 
"Rulings" in the sense of the exceptional procedures already analysed in the 
Introduction are binding on both the taxpayer and the Administration, since 
they always lead to formal administrative decisions.  The interpretations 
given to statutory tax provisions are not binding on any party.  Circulars are 
binding on the Administration but not on either the taxpayers or on the courts 
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(see introduction). 
 

(B) Do rulings or advance agreements last for a specific period of time? 
 

Advance agreements are, as already stated, not possible.  Rulings such as 
those referred to in the introductory analysis usually apply only to the fiscal 
year which the administrative decision imposing the tax covers. 

 
(C) What other restrictions can be applied to rulings? 

 
None. 

 
(D) Do taxpayers in practice report changes of circumstances to the tax 

authorities so that rulings are amended? 
 

The administrative decisions on tax imposition can be “amended” only in the 
case of an "administrative settlement" as described in the Introduction.  
Decisions imposing tax cannot be revoked, regardless of whether they are 
legal or not - and this is a notable exception from a general rule of 
administrative law.  There is however an exception by virtue of law 
(Presidential Decree 3323/1955) by which amendment of "control reports" is 
possible only for the total or partial absence of any liability on the taxpayer, 
incompetence on the part of the tax authority, or an error in the calculation or 
determination of tax.  The general rule of non-revocation does not apply to 
simple corrections to language or obvious mathematical mistakes.  Rather 
than revocation, annulment or amendment of the act is possible, but only 
after a decision of the competent administrative court. 

 
(E) Can the tax authority withdraw a ruling or advance agreement once 

agreed or revoke it for a particular reason? If so, in what circumstances, 
or for what reasons? How often are rulings revoked by tax authorities? 

 
See (D) above. 

 
(F) What are the consequences of a revocation? Is the ruling or advance 

agreement subsequently modified or rendered void? Does a revocation 
affect past years or only the future? 

 
See (D) above. 

 
(G) How and how regularly is the compliance with the terms of the ruling 

controlled or audited by the tax authorities? What proportion of rulings 
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are in fact audited? 
 

The administration is concerned with the accuracy of the information 
provided by  the taxpayer on which the liability to tax has been based and not 
on compliance to “rulings” themselves. 

 
2.4 Transparency and publication of rulings and advance agreements. 
 

(A) Are details of rulings, or information on advance agreements or similar 
practices, published, whether with or without the parties being 
identified? 

 
There is, in principle, no publicity whatsoever regarding the types of rulings 
referred to in the introduction.  However, circulars, although not published in 
the Government Gazette, become known within the different levels of 
administration and are usually (especially the ones pertaining to the 
interpretation of tax issues) published in specialised reviews.  Administrative 
decisions imposing tax on individuals or companies are confidential, subject 
to special statutory provisions (the names of “very big” tax evaders are, for 
example, made public).  

 
(B) How do third and interested parties get information about the 

availability and terms of rulings and similar practices? 
 

See (A) above. 
 

(C) Do the tax authorities exchange information with the tax authorities of 
other jurisdictions about the rulings applied to taxpayers? 

 
Collaboration with the tax authorities of other jurisdictions is not regulated 
by any formal rules other than those contained in International Conventions 
or specific agreements between states. 

 
(D) Do the tax authorities impose confidentiality on taxpayers who are 

party to rulings or advance agreements, requiring them not to disclose 
details of any agreement to third parties? 

 
See (A) above. 

3. Rulings for particular companies or classes of business 
 
3.1 Whether a company is within the charge to tax. 
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(A) Is it possible to agree that, even though a company may in fact satisfy 

the test for residence within a territory (eg by reason of place of 
incorporation or place of effective or central management), the 
company will not be within the scope of a particular tax, for instance by 
agreeing that it should be treated as non-resident? 

 
No. 

 
3.2 Rulings and advance agreements on whether a permanent establishment exists. 
 

(A) Is it possible to agree that an activity carried on in your territory by a 
non-resident company should not be treated as a taxable branch, agency 
or permanent establishment? 

 
No. 

 
(B) Is it possible to agree in your territory that some income attributable to 

business, or a branch, located elsewhere is outside the scope of tax? 
 

No. 
 
3.3 Particular businesses 
 

(A) Are there specific classes of business or types of business activity for 
which it is possible to agree a particular basis of computing tax liability 
which is not generally applicable? [e.g. for finance companies, the 
provision of intra-group services, companies with branches outside the 
territory etc.] 

 
No. 

 
(B) Do the tax authorities publish lists of transactions or activities for which 

formal rulings or binding statements will be given? 
 

Not applicable. 
 

No agreements are allowed on the scope of a particular tax connected with 
the place of residence of a company.  The qualification of a company as a 
branch, agency or permanent establishment, or the differentiation of business 
activities.  Tax is imposed according to the requirements of the law regulating 
all those matters. 
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4. Rulings and advance agreements as to amount of profits 
 
4.1 Agreements on the amount of taxable income 
 

(A) Can the level of profit of any class of business or company be agreed in 
advance? If so, on what basis? 

 
No. 

 
(B) Is it ever possible to agree a basis of taxation which differs materially 

either from the rules provided by statute or from the accounts basis of 
taxation? 

 
No. 

 
(C) Is it possible to agree “cost plus” arrangements in your territory, 

whereby taxable profits can be determined as a basis of the costs of a 
business, irrespective of its actual income? In applying a “cost plus” 
basis, is it possible to agree to keep agreed costs out of the local territory 
so reducing the costs by reference to which the taxable profits are 
calculated. 

 
No. 

 
No agreements diverging from the rules provided for by statute are possible. 

 
4.2 Rulings and advance agreements for special regimes. 
 

(A) Where special tax regimes exist, (e.g. for investment in regeneration 
areas), or for particular classes of activity, is there a special procedure 
for obtaining tax rulings, either on whether a business can benefit from 
the special regime, or on the amount of taxable profits which will 
benefit? 

 
A special tax regime exists by virtue of the new investment law 2601/1998 
applicable to corporations falling under its scope and after the issue of a 
formal ministerial decision.  Tax allowances are determined in detail in the 
law.  They vary in degree according to the type of business, are linked with 
interest subsidies for bank loans and are applicable alternatively with cash 
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grants and interest subsidies for bank loans as well as leasing subsidies (i.e. 
the company can choose to request either the “cash grant” incentive or the 
"tax allowance” incentive).  Again, rulings are not possible, in the sense that 
the level of taxation and the degree of exemption from tax is provided for in 
the law and the authorities cannot diverge from it.  "Investment laws" are of 
general application and tax facilities granted according to their provisions 
become general knowledge, since they are published in the Government 
Gazette. 

 
4.3 Rulings and advance agreements on deductible expenses 
 

(A) Is it possible to agree that particular classes of expenses (which would 
not otherwise be tax deductible) will be tax deductible? 

 
No agreements outside the scope of the law are possible. 

 
(B) Is it possible to agree that provided a certain level of taxable profits is 

achieved, the deductibility of expenses in excess of that figure will not be 
challenged? 

 
No agreements outside the scope of the law are possible. 

 
4.4 Safe havens 
 

(A) Are there ‘agreed’ or customary levels of profit which are acceptable 
for particular activities? 

 
Tax exemption and levels of taxation are provided for exclusively by law. 

 
 
5 Rulings: Thin capitalisation and interest deductions 
 
5.5 Is there any restriction on the amount of interest for which a tax deduction may 

be obtained? 
 

There are no possible rulings modifying the statutory level of interest. 
 
5.6 What is the approach of your tax authority to rules relating to the ratio of debt 

to equity in foreign owned companies (i.e. questions of thin capitalisation)? Is the 
approach consistently applied?  
The only rule about “thin capitalisation” is a corporate legislation requirement 
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included in article 47 of law 2190/1920 (as currently in force) about the “Sociétés 
anonymes” in Greece (companies limited by shares).  It provides that if the total of the 
Company’s own funds becomes lower than half the share capital, the Board of 
Directors is obliged to convene a general meeting to decide on the dissolution of the 
company or the adoption of another measure.  This rule applies also to the ratio of debt 
in foreign owned companies (subsidiaries).  The tax authorities do not control whether 
this requirement is effectively respected by the companies. 

 
5.7 Can an agreement on a preferred debt/equity structure be secured more easily 

by using a back-to-back deposit or guarantee arrangement with an unrelated 
bank or lending institution? 

 
See 5.2 above. 

 
5.8 Is it possible to agree the amount of interest expense that should be attributed to 

a branch?  
 

See 5.2 above. 
 
5.9 Is it necessary to demonstrate an actual interest expense (whether for a branch 

or a company), or can a ‘notional capital’ computation be applied? 
 

See 5.2 above. 
 
 
6 Transfer pricing issues 
 
6.10 What are the practical procedures used for determining transfer prices for 

controlled transactions in relation to intra-group service activities and financial 
services? Please set out a brief description of the procedures, with details only to 
the extent that those procedures may be relevant in influencing the location of 
business. Is the handling of transfer pricing issues dealt with on a centralised 
basis? 

 
Advance Pricing Agreements are not possible.  The law (art. 39 of Law 2238/1994, as 
in force) provides that when transactions take place in relation to intra-group service 
activities involving an amount of money “unjustifiably different” (higher or lower) 
than would have been the case were the transaction contracted with another person 
“according to the ordinary market conditions”, the difference between “ordinary” and 
contractual price is considered to be a taxable gain of the company which benefits 
from it.  A fine is also imposed.  A special disposition (art. 31 para i of 
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Law 2238/1994) provides that an intra-group transfer of rights connected with the use 
of technical help, know-how and intellectual property rights in general is tax 
deductible up to a ratio of 4% (calculated on the basis of gross income deriving from 
the use of the above rights) and that a further deduction (a decrease of the 4% rate) is 
possible after formal approval of such transfer by a special Committee of the Ministry 
of Finance.  

 
There are no special rules about the way such transactions are controlled, which means 
that the national tax administration can take into account on a case-by-case basis every 
factor (including, but rarely, the OECD Transfer Pricing Guidelines) for determining 
comparability.  What can be said with accuracy about transfer pricing rules in Greece 
is that they are not governed by specific criteria and thus tend to be unpredictable.  We 
do not have the necessary data to evaluate if they are more or less favourable compared 
to the rules that apply in other countries. 

 
Since the law assumes that the difference between "ordinary" and an "unjustifiably 
different" contractual price is taxable, the burden of proof concerning the "inaccuracy" 
of the transfer price lies with the tax authorities.  The company on which the extra tax 
has been imposed has the right to challenge that assumption, in which case it must 
prove the truthfulness of its own challenge. 

 
6.11 How, in practice, does the tax administration verify whether transfer prices are 

at arms length and how is this done when no comparable uncontrolled prices are 
available?  What methods are used and how are these chosen? 

 
See 6.1 above. 

6.12 How does the national tax administration ensure that the factors determining 
comparability, as defined by the OECD Transfer Pricing Guidelines, are taken 
into account?  In particular, does the national tax administration perform 
verifiable functional and risk analysis in each case separately or does it rely on 
sector specific and industry averages without, in practice, undertaking a case by 
case analysis? 

 
See 6.1 above. 

 
6.13 What administrative flexibility is available in the application of formal or 

informal Advance Pricing Agreements? What are the disclosure and 
documentation requirements? Are Advance Pricing Agreements administered 
centrally? 

 
See 6.1 above. 
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6.14 Are there regular enquiries on the operation of transfer pricing rules, and 
Advance Pricing Agreements and are the enquiry practices centrally monitored? 
  

 
See 6.1 above. 

 
6.15 Which party has the burden of proof regarding the application of the arms 

length principle? 
 

See 6.1 above. 
 
 
7 Further Questions 
 
7.16 Are there any other administrative practices or tax rulings (including advance 

agreements or exercise of discretion by tax authorities) which are operated in 
your territory which might influence the location of business? 

 
It is important to stress once again that the Greek legal system and also our knowledge 
of existing practices seem to lead to the conclusion that in principle there is  very little 
discretion for the tax authorities in determining tax issues (including taxable profit) in 
a way that is not specifically circumscribed by the law. 

 
7.17 Are there any other general comments you wish to make about administrative 

practices in your territory? 
 

No. 
 
7.18 From your experience and knowledge of other territories in the EU, do you think 

that your territory offers a more or less flexible approach to agreeing taxable 
profit than other countries? 

 
No answer provided. 

 
7.19 Are you aware of practices operated in other EU territories, details of which 

should be included in our report? 
 

No answer provided. 
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IRELAND 
 
 
1. Preliminary and general issues 
 
1.1 Please provide a short introduction describing in general terms the prevailing 

‘culture’ in your territory in relation to administrative practices, covering the 
relative importance to businesses of tax rulings or advance agreements on tax 
liabilities, and describing their importance in the making of  commercial 
decisions. 

 
Irish Revenue law and practice is primarily derived from statutory provisions 
contained in the Taxes Acts, decisions of the courts on taxation issues, statements of 
practice issued by the Revenue Commissioners, published Revenue precedents which 
include extra statutory concessions granted by the Irish Revenue Commissioners and 
Revenue leaflets and guides. Therefore, by and large, Irish Revenue law and practice 
is derived from information currently in the public domain or which will be published 
at a future date.   

 
The relevant statutory provisions are contained in the following acts, the Taxes 
Consolidation Act, 1997 which incorporates the Income Tax Act, 1967, Capital Gains 
Tax Act, 1975 and the Corporation Tax Act, 1976.  The Capital Acquisitions Tax Act, 
1976 (CAT), Value Added Tax Act 1972 (VAT) and Stamp Act 1891.  The Stamp 
Duty legislation is currently in the process of being consolidated into one Act.  The 
same process will be followed for consolidating the CAT and VAT legislation in the 
future.  Tax legislation is updated each year by the Finance Act, passed by the 
government.   

 
Case law, both Irish and non-Irish, plays an important role in the application of Irish 
tax and in the interpretation of tax legislation.  Decisions of an Irish court are binding 
on a court of equal or lower jurisdiction.   

 
UK case law is also influential in Ireland if the particular Irish and UK statutory 
provisions are identical.  However, UK case law is not binding on Irish courts.   

 
Statements of practice issued by the Revenue Commissioners give an indication of the 
Revenue Commissioners’ general view of the proper taxation treatment of a particular 
taxation issue.  While statements of practice do not have legal effect, they do serve as a 
very useful guide to the Revenue’s thinking on a particular issue.  Statements of 
practice have a general application but can be narrowly drawn.   
There are numerous examples of statements of practice.  The main function of 
statements of practice issued by the Revenue Commissioners is to clarify the scope and 
application of the law though those statements have been developed over time and so 
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have been prompted by different requirements at different times. 
 

For example, where a statement of practice is issued following a change in tax law it 
may set out the background to the changes, the rationale behind the new provisions 
and an indication of how the changes will be implemented.  In other cases, a statement 
of practice is issued to clarify how the Revenue Commissioners will deal with a 
particular tax issue in practice where the application of tax law is unclear perhaps due 
to an absence of specific legislation or the complexity of the issues.  In doing so, the 
Revenue may set out how they will view the substance of a transaction from a tax 
perspective in the absence of specific legislation.  This has arisen where developments 
in markets (eg financial products) are such that tax legislation lags behind.  Examples 
of this are the statements of practice concerning the tax treatment of stock 
lending/repurchase transactions and interest rate/foreign currency swaps.  In other 
instances, statements of practice are prompted by decisions of the court on taxation 
issues.   

 
In a very limited number of instances, statements of practice indicate the 
circumstances in which the Revenue Commissioners will disapply the strict letter of 
the law.  An example is Statement No. 1 of 1990 on Capital Acquisitions Tax (CAT)  
which provides that the Revenue will not seek to impose an immediate charge to CAT 
in cases which would cause excessive hardship to the beneficiary (ie in cases where an 
elderly person of limited means inherits a house they are currently residing in).  In this 
instance, CAT will become a charge on the property and the tax will be collected on 
the death of the beneficiary by the Revenue.   

 
Another example is the statement of practice concerning the tax treatment of 
removal/relocation expenses. Under the strict letter of the law an employee who is 
reimbursed for out of pocket removal/relocation expenses is subject to tax on those 
receipts.  However,  in certain limited circumstances, the Revenue do not tax the 
reimbursement of specific and reasonable out of pocket expenses.  Statements of 
practice which disapply the law are uncommon.  Such issues may be dealt with by 
extra statutory concessions or in time by new legislative provisions. 

 
Statements of practice are not so narrowly drawn that they could in reality be said to 
be for the benefit of a single taxpayer.  Statements of practice which are prompted by 
an absence of specific legislation or which involve an exception to the general rule are 
narrowly drawn.  However, statements of practice clarifying new provisions are not as 
narrowly drawn. 

 
While statements of practice do not have the force of law they remain nonetheless 
important as they generally dictate the approach of the Revenue Commissioners on a 
particular matter.  Statements of practice are published by the Revenue Commissioners 
directly.  Further analysis and explanation on  a new statement of practice is usually 
given by the Revenue in their publication “Tax Briefing” which is issued to tax 
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practitioners.   
 

The Irish Revenue Commissioners may grant an  extra statutory concession in a case 
where the application of the particular statutory provisions would result in hardship or 
unfairness irrespective of whether the taxpayer is domestic or international.  Extra 
statutory concessions granted by the Revenue are published and serve as a useful 
precedents for similar cases.  

 
An extra statutory concession results in the strict letter of the law being disapplied in 
practice in specific circumstances.  One example of an extra statutory concession 
where unfairness would otherwise arise concerns the availability of relief from a 
capital gains tax charge in respect of insurance proceeds paid on the destruction of a 
building. Typically, where insurance proceeds paid in connection with the destruction 
of an asset are reinvested in a replacement asset within one year, relief from CGT is 
available.  However, strictly speaking, relief is not due where a building has been 
destroyed but the land on which it stands has not been destroyed.  This is because the 
building and the land on which it stands are one asset.  However, in practice the 
Revenue position is that the old and the new buildings may be treated as distinct 
assets, separate from the land on which they stand and therefore relief from capital 
gains tax is available.   

 
Another example of an extra statutory concession concerns intra group transfers of 
assets involving a non-resident company.  Strictly, such transfers do not meet the 
requirements for obtaining group relief for Irish corporation tax on capital gains 
purposes because the transferor or transferee is not resident in Ireland.  However, in 
practice the Irish Revenue will allow group relief where a number of conditions are 
met and the transfer is motivated by bona fide commercial reasons and not tax 
avoidance.  To avail of this treatment a formal submission must be made to the 
technical services (CGT) area of the Office of the Chief Inspector of Taxes.  This 
process involves formal undertakings being given by the transferee, the parent and the 
transferor in respect of future tax liabilities arising from that transfer.  This practice 
ensures fairness between specific intra-group transfers involving Irish and non-
resident companies alike. 

 
In our experience the hardship and unfairness test is not used to justify a concession in 
relation to a taxpayer or industry sector which is particularly politically or 
economically desirable to promote.  In this instance where a particular taxpayer or 
industry sector does not fall within the statutory provisions it may lobby the Irish  
Government to provide for new legislative tax incentives, as appropriate.  However, 
there are no guarantees whatsoever that such lobbying will be successful. Fairness or 
hardship is interpreted in the context of the actual facts or circumstances of the 
particular case.  Comparative rates of tax or tax allowances are not relevant in this 
context.   
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In our experience advance opinions are not used to agree to interpretations of the law 
which lead to taxpayers paying less tax where this is not strictly supported by law, 
subject to our comments in paragraph 4 (1)(c). 

 
Existing concessions granted by the Revenue, and Revenue precedent decisions have 
been published in the form of a CD-Rom pursuant to the Freedom of Information Act, 
1997 (the “Act”).  The CD-Rom contains a comprehensive list of precedent decisions 
taken by the Revenue Commissioners.  This information will be updated regularly, and 
a further CD-Rom is expected later this year.   

 
The main purpose of the Act is to allow the public access to information in the 
possession of public bodies which includes decisions taken by the Revenue 
Commissioners and indeed other governmental departments.  It also establishes a 
review procedure including a right to appeal to an independent Information 
Commissioner.   

 
The Act obliges the Irish Revenue Commissioners to publish details of their 
precedents.  However, the precedents which have been published cover a wide range 
of taxes and issues and go back over a significant period of time.  Accordingly, it is 
conceivable that some of the existing precedents may have been omitted in the early 
editions of the CD-Rom.  If this transpires to be the case any omission will presumably 
be rectified in a subsequent  publication.  In any event the taxpayer has a right to seek 
information from the Revenue Commissioners on any information it believes has been 
omitted. 

 
While a taxpayer coming within the ambit of a particular precedent can expect the 
same treatment to apply to their circumstances,  prudently, confirmation of this 
position might be sought from the Irish Revenue Commissioners for any given set of 
circumstances. In any event, the Revenue Commissioners have specifically indicated 
in their CD-Rom guide at least some situations where their confirmation will be 
required. 

 
In any event, the taxpayer may wish to obtain an advance opinion from the Revenue 
Commissioners on the likely taxation treatment which would apply in a particular set 
of circumstances, although it should be noted an advance opinion is not always 
forthcoming.  Alternatively, a taxpayer may seek confirmation that a particular 
revenue precedent or statement of practice will apply in a particular case. 

 
In 1993, the Irish Revenue Commissioners issued guidelines to tax practitioners on 
seeking advance rulings from the Revenue Commissioners.  Those guidelines  state 
that advance opinions sought before a particular transaction has been implemented 
will only be given in limited circumstances, where the opinion is sought in connection 
with industrial or development projects which are being considered for 
implementation in Ireland (eg projects falling within the scope of manufacturing relief, 
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 property or business development or film schemes irrespective of whether the 
taxpayer is domestic or international).  Otherwise, strictly speaking, the Revenue 
position is that guidance will only be given on transactions which have taken place.  
While the Revenue do not normally give advance opinions until a particular 
transaction has taken place, in practice where a case is made for this, the Revenue may 
be prepared to do so. 

 
In any event the Irish Revenue Commissioners do not give advance rulings. Any 
confirmations provided by the Irish Revenue on a particular tax treatment is given in 
the form of an opinion (referred to as an advance opinion herein) which is qualified.  
All advance opinions given by the Irish Revenue are based on the actual facts 
presented to the Revenue by the practitioner on behalf of the taxpayer  including 
details of the use to which the advance opinion will be put.  Such opinions given by 
the Revenue are also qualified by the statement that it is open to the Inspector of Taxes 
in light of the actual facts and circumstances of the transaction to take a different view, 
from that contained in the advance opinion, of the proper tax treatment of the 
transaction.   

 
In the normal course, if the facts presented to the Revenue are borne out in practice, 
the Inspector of Taxes should take the same view as the Revenue Commissioners.  
However, if the facts are not borne out in practice, a different tax treatment might 
apply to the particular transaction, notwithstanding the view expressed by the Irish 
Revenue Commissioners.  We have seen rare cases where this has occurred. 

 
The nature of advance opinions given by the Revenue Commissioners to domestic, as 
opposed to international, projects are the same and such opinions are qualified in the 
same way.  The purpose of the qualification is to put the taxpayer on notice that the 
Revenue Commissioners do not regard themselves as being bound by their opinions.  
While the precise scope of those qualifications have not been tested by an Irish Court, 
given it is an explicit qualification, a court is likely to uphold the Revenue view that 
such opinions are not binding.  

 
It is not possible to say in advance with certainty that the Revenue Commissioners will 
give a firm view or otherwise of the tax treatment of a particular transaction unless a 
similar case has previously been presented by the tax practitioner.  The Revenue do 
refuse to give advance opinions in certain circumstances, for instance, if they perceive 
that the advance opinion is being sought in the context of a tax avoidance scheme.   

 
The objective of an advance opinion is to achieve certainty as to applicability and 
scope of a particular regime.  Many examples of advance opinions which have been 
given by the Revenue Commissioners are in published form and are contained in 
published Revenue precedents.  

 
The concept of administrative practices, being the exercise of discretions and extra 
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statutory practices over and above those which are published, is not commonplace in 
the context of international projects looking to locate in Ireland.  To the extent that 
new Revenue precedents or extra statutory concessions are developed from time to 
time in particular cases, these will be published for general consumption and 
application by the Revenue Commissioners in accordance with the terms of the 
Freedom of Information Act, 1997 whether the taxpayer is foreign or Irish. 

 
In the context of industrial and development projects locating in Ireland, which 
includes projects which come within the ambit of manufacturing relief, where there is 
a doubt as to the availability of a relief or the proper application and interpretation of 
Revenue law or practice, tax practitioners will normally seek an advance opinion from 
the Revenue of the likely tax treatment in the particular circumstances.  In making an 
application to the Revenue an advance opinion on a particular tax treatment, the case 
for this  will be supported by technical arguments derived from statutory 
interpretation, case law, statements of practice, Revenue precedent or extra statutory 
concessions or perhaps exceptionally on such other basis as demonstrates that  in the 
absence of obtaining a concession on the point an unfair treatment would result. 

 
Where an international project is considering locating in Ireland, obtaining an advance 
opinion from the Revenue on the application of a particular tax incentive will be 
important where there is uncertainty in terms of what is planned versus the ambit of a 
particular incentive. One example of this in the context of securitisation transactions is 
that clarification may be sought that in the particular circumstances that the 
transaction would fall to be taxed under the specific IFSC securitisation provisions.  
This may include seeking confirmation of the deductibility of associated expenses. 

  
Where a particular tax incentive is in doubt, an advance opinion from the Revenue 
Commissioners that the incentive should be available, albeit on a qualified basis, is 
important.  It is not possible however to agree the tax liabilities of a company with the 
Revenue Commissioners in advance though it is possible to seek confirmation as to 
what is required in line with statutory provisions, case law, existing statements of 
practice, Revenue precedents or extra statutory concessions.  
Generally, where the application of a tax incentive is fairly straightforward, an 
advance opinion will not be required and in the  normal course will not be sought.  
However, this is  subject to  exceptions where in some cases an advance opinion may 
be sought because it is standard corporate policy of the taxpayer to seek advance 
confirmations in every instance.  Some corporations pursue a consistent policy of 
seeking an advance opinion in their home country or in other jurisdictions of business. 
 Therefore in practice, in some instances, Revenue confirmations may be sought to 
satisfy the client.  
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1.2 General approach 
 

(A) Please describe the way in which businesses and tax advisers setting up 
in your country approach tax planning. Do businesses and their advisers 
normally rely on advice as to the tax position or is it customary to 
approach the tax authorities for agreement on the tax status and 
treatment of new businesses or companies?  

 
At present Ireland operates a number of special tax incentive regimes which 
are available to foreign and domestic businesses establishing here.  From 
2003, Ireland will have a single low rate of corporation tax (12.5%) which 
will apply across the board to virtually all trading activities operating in 
Ireland through a corporate structure, whether domestic or international.  

 
Where a particular business establishing here clearly falls within the terms of 
a particular tax incentive the taxpayer will normally rely on advice on their 
tax position from their tax advisers.  It is not customary to approach the tax 
authorities for agreement on the applicability of a particular incentive unless 
the taxpayer has a preference for this (see last paragraph in 1.1 above).  
However, even if such an approach is made this should not result in any 
concessions to the taxpayer. 

 
In contrast, where the applicability of the particular tax incentive is unclear 
the taxpayer may, through its tax practitioner or directly, seek confirmation of 
the applicability of the taxation regime to the particular project.  In doing so, 
the taxpayer will be seeking confirmation of the applicability of a taxation 
regime which has a statutory basis. This may  involve the  exercise of a 
degree of discretion on the part of the Revenue Commissioners in 
determining the particular application of a provision.  However, the Revenue 
do not, in any sense, have an absolute discretion to decide if a particular 
incentive applies or not.  In any event, a tax payer always has the option of 
appealing the matter through the courts of Ireland, where the legislation will 
be interpreted on a strict basis. 

 
The Revenue have very little discretion in determining the application of 
provisions governing the statutory taxation regime and of course any such 
decision is subject to the taxpayer’s right of appeal.  In our experience the 
Revenue do not allow taxpayers to claim the benefit of a regime where as a 
matter of strict law they do not satisfy the conditions. In practice, there needs 
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to be a statutory basis for allowing a taxpayer to benefit from a particular tax 
incentive regime.   

 
(B) Is it customary for a new company or business to discuss its tax position 

with the tax authorities, either in advance of setting up, or on an 
ongoing basis, beyond the ordinary obligation to file returns and pay 
tax? 

 
It is not customary for a new company or business to discuss its taxation 
position with the taxation authority in advance of setting up, or on an ongoing 
basis, beyond the ordinary obligations to file returns and pay tax unless there 
is a specific taxation issue which is in doubt and in respect of which guidance 
is sought as outlined in (A) above. In such cases, the discussion would 
generally only concern the specific point involved. 

 
(C) Please give a general indication of the degree of discretion exercised by 

the tax authority in agreeing tax computations whether or not in 
advance. This question seeks general information only - specific details 
are requested below. 
 
The Irish Revenue do not agree taxation computations in advance or on an 
ongoing basis.   

 
Ireland operates a self-assessment system of tax which means the obligation 
to ensure the taxation returns and computations are correct is placed on the 
taxpayer. The Irish Revenue do not agree taxation returns or computations as 
a matter of course. Tax returns, once submitted, are subject to an automatic 
entry procedure in the records of the Revenue which will note that the 
relevant return has been filed. This process does not involve the returns being 
reviewed or agreed  by the Revenue at that stage.   

 
A full investigation into the correctness or otherwise of the taxation returns 
can be instigated by the Revenue by conducting a Revenue audit at any time 
(subject to statutory time limits for doing so where applicable). Revenue 
audits take place on a random basis and also on an industry specific basis 
whereby from time to time the Revenue target a particular industry or sector 
for audit.  Where a tax payer is unsure about an aspect of a return, they can 
express a doubt when filing the return which once it is a reasonable doubt, 
should stop interest and penalties occurring. 
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(D) In what proportion of inward investment transactions are the tax 
authorities likely to be involved in advance of the commencement of the 
project? What are the principal reasons for seeking to involve the tax 
authorities? 

 
It is difficult to give an estimate of the proportion of inward investment 
transactions which the Irish Revenue are likely to be involved in, in advance 
of commencement of a project. It is likely that less than 50% of such projects 
would be seen in advance by the Revenue.  The accepted basis for seeking to 
involve the Revenue authorities in advance would be where clarification is 
required on the applicability of the relevant statutory provisions or where the 
project involves a new and developing area of business for which there may 
be no clear guidance on the proper tax treatment.  Many of the advance 
discussions are held simply because the service is available and it adds a 
degree of certainty in a system of self assessment.   

 
In the financial services sector within Dublin’s International Financial 
Services Centre (“IFSC”)and the Shannon Airport Zone, the Irish authorities, 
in particular the Department of Finance, have an input into the certification 
of such projects.  These regimes have a statutory basis.  The promoter of the 
project will make an application in the first instance to the Industrial 
Development Authority (“IDA”) (which is the Government sponsored body 
with responsibility for marketing the IFSC and securing inward investment in 
Ireland generally). The IDA conducts the initial vetting of the project and 
assuming the project meets the standard criteria in terms of job creation, 
substance and standing of the promoter, it will recommend the project for 
consideration by the Certification Advisory Committee (CAC).  
Representatives of the Department of Finance and Revenue Commissioners 
and other government departments and the Central Bank sit on the CAC.  If 
the CAC approves the project it will recommend it for certification to the 
Minister for Finance.  The Department of Finance will later write to the 
applicant and issue the certificate in due course.  

 
Therefore while the IDA conduct the initial vetting of the project and any 
queries arising may be dealt with by the DDA of the Department of Finance, 
it is the CAC which decides whether a project will be approved for 
certification or not.  The Minister isues the certificate, but the approval and 
certification procedure is not simply at the discretion of the Department of 
Finance. 

 



IRELAND 
 
 
 

 
Report on Administrative Practices in Taxation 
SIMMONS & SIMMONS/8 / W80067 / JET   D8/227898-3 10 

As a general matter, politically desirable projects are not certified if they do 
not meet the requirements of the Irish authorities and the statutory provisions. 
 The Department of Finance does not have an input in determining the tax 
authorities interpretation of the applicable law.  

 
The criteria for eligibility for certification in the IFSC are standard 
conmpanies seeking to operate in the centre.  The main criterion relate to the 
job creation which the project will generate.  Job creation means new 
full-time jobs created by the company seeking certification or in some cases, 
where management, administration or other services have been outsourced, 
the creation of such jobs by the certified IFSC service provider.  However, a 
number of other criteria are considered including the standing of the promoter 
and its commitment to Ireland, the quality/substance of the project, whether it 
has an adverse international implication (ie aggressive tax arbitrage or tax 
sparing scheme) and the potential for the development over time.  In addition, 
the debt to equity ratio will be relevant.  

 
To date a number of applicants for both IFSC and Shannon certificates have 
been refused. This year a number of IFSC applicants have not been 
successful.   

 
Generally speaking, investors do not meet with the  Department of Finance 
during the approval process unless a project involves a new business sector or 
the Department have specific issues with the application. 
 

1.3 Process and content 
 

(A) Where rulings, advance agreements or similar arrangements are 
possible, with whom are these likely to be discussed in the first instance: 
with local tax offices, national tax offices, government officials, or at a 
ministerial level?  Please indicate in general terms the relative 
involvement of each of these levels of government in the process of 
obtaining a ruling. 

 
Advance opinions given on behalf of the Revenue Commissioners are dealt 
with by the Office of the Secretary of Taxes ,  the Chief Inspector of Taxes 
Office which is the Head Office for the tax districts, the local Inspector of 
Taxes or in the case of queries concerned with Dublin’s IFSC the Inspector 
of Taxes dealing with financial services being Dublin Audit District No. 5 
(DAD No. 5).  Queries concerning industrial or other development projects 
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are directed to the office of the Secretary of Taxes with the general exception 
of IFSC queries.  The Revenue in their guidelines in 1993 specified that 
certain queries  are to be addressed to the Office of the Secretary of Taxes 
such as approval for artists exemption relief, business expansion schemes, 
relief for investment in films etc.  Queries concerning approval of profit 
sharing schemes, inter-group transfers etc are directed to the Chief 
Inspector’s office.   

 
Queries concerning companies establishing in Dublin’s IFSC are directed to 
Dublin Audit District (DAD) No. 5.  Until 1997 these queries were dealt with 
by the Office of Secretary of Taxes. In a statement to practitioners in 1997, 
the Revenue directed practitioners to refer such queries to Dublin Audit 
District No. 5.  In practice some IFSC queries are still addressed to the Office 
of the Secretary of Taxes.   

 
Other tax queries are generally directed to the local Inspector of Taxes.  

 
The Chief Inspector’s Office assists both local tax offices and the Office of 
the Secretary of Taxes on technical issues.  Where  a technical query is 
addressed directly to the local tax office, the Inspector of Taxes may pass on 
the query to the technical unit of the Chief Inspector’s office, for assistance.   

 
In the normal course, where an extra statutory concession is sought or if the 
enquiry goes beyond a purely technical point, the approach will be made to 
the Office of the Secretary of Taxes.  The Office of the Secretary of Taxes 
will consult with the Chief Inspector’s Office or in the case of IFSC 
enquiries, they will contact DAD No. 5 for technical input.   
 
As regards obtaining advance opinions, it would be very unusual for 
government officials or persons at a ministerial level to get involved in such 
discussions.  An obvious situation in which government or ministerial 
involvement could arise would be in the context of lobbying the government 
to introduce new legislation, but not in the application of existing Revenue 
law and practice. For financial services companies operating in the IFSC 
specialist groups have been set up by the government to bring forward 
proposals for new legislation (both tax and regulatory) and for assisting the 
development of particular areas of business. In practice, a limited number of 
these proposals are implemented. 
 

(B) Does the agreement of a ruling of an advance agreement generally 
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involve some degree of ‘negotiation’ with the tax authority, or does the 
tax authority simply respond to a request and deliver an interpretation 
or ruling on its view of the law? 

 
Revenue confirmations in the form of qualified advance opinions normally 
take the form of a written submission seeking confirmation from the Revenue 
Commissioners of a particular interpretation of Revenue law or practice to a 
tax matter.  Tax practitioners set out their view of the transaction and the 
relevant legislative interpretation.  In addition, the use to which an advance 
opinion will be put will be set out.  

 
The procedure might involve some discussion with the taxation authority 
either by telephone or occasionally in person, generally to provide additional 
facts to the Revenue, but more usually such confirmations are obtained based 
on written submissions, without negotiation. 

 
(C) To what extent do the revenue authorities investigate the facts of a 

particular case before giving a ruling? Will a pre-ruling procedure 
involve meetings, a site visit, an audit or investigation by 
correspondence? Does this vary according to the nature of the ruling or 
the scale of the operation? 

 
The Irish Revenue do not investigate the facts of a particular case before 
giving an advance opinion since an advance opinion is based solely on the 
facts as disclosed by the taxpayer to the Revenue.  If all of the relevant facts 
and circumstances of a particular transaction are not disclosed to the Irish 
Revenue, the confirmation given by the Revenue may be set aside by the 
Inspector of Taxes.  

 
Seeking an advance opinion from the Revenue would not normally involve 
meeting with the Revenue.  A meeting with the Revenue would normally only 
arise if there are complex or a significant amount of issues to be discussed, 
potentially involving the application of a number of different taxes, which 
might be better explained in a meeting forum.  Site visits are unheard of in 
the context of advance opinions, as are “investigations” by correspondence.  
The Revenue in giving an advance opinion rely on the taxpayer, through the 
tax practitioner, “ to put all their cards face upwards on the table ”.  To the 
extent that the taxpayer does not do this, any advance opinion given is 
potentially invalid. 
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(D) Do rulings or advance agreements relate separately to different taxes, or 
is a ‘global’ ruling or advance agreement on the tax affairs of a business 
generally possible? 

 
Separate advance opinions would normally be sought for different taxes. 
Global rulings or advance agreements on the taxation affairs of a business are 
not possible.   

 
1.4 Tax rulings or practices involving collateral agreements 
 

(A) Are there circumstances in which obtaining tax rulings or advance 
agreement, will depend on the business committing to employ a 
specified number of individuals, or to carry on business for an agreed 
period, etc? 

 
Advance opinions from the Revenue Commissioners do not depend on the 
business committing to employ a specified number of  individuals or to carry 
on business for an agreed period. These issues are relevant to an enterprise 
obtaining grant aid for employment and for capital expenditure.  However, 
legislative qualification for manufacturing relief for software development 
and data-processing services is linked to the award of employment grants by 
the IDA.  

 
Job creation is also relevant to an enterprise seeking a licence to carry on 
business here in the IFSC and the Shannon Airport Zone.  However, these 
issues are not relevant to the interpretation of taxation provisions. 
 

1.5 Agreement on tax collections 
 

(A) Is it ever possible, where a business and tax authority agree that a tax 
liability exists, to enter into an agreement or understanding that the tax 
will not be paid, or that the tax authority will take no steps to collect 
some or all of that tax liability. 

 
It is not possible to reach agreements on taxation collections with the Irish 
Revenue Authorities.  In our experience, the Irish Revenue do not enter into 
agreements or understandings that they will not seek to collect part or all of 
the taxation liability of a business operating here.   

 
Where no business activity whatsoever is conducted in Ireland, the Irish tax 
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liability of a non-resident person or company will be limited to Irish source 
income.  In cases such as bond issues to non-residents, in practice the Irish 
authorities  do not seek to collect the residual charge to income tax at the 
higher rates (over and above the withholding tax (if any) already deducted at 
source) where a non-resident does not have a branch or agency in Ireland.  
While the interest will normally be subject to withholding tax at the standard 
rate, the Revenue tacitly acknowledge that in practice it is not in a position to 
collect the tax at the higher rate where the person is outside the jurisdiction 
given the general principle of international law that one country will not 
enforce the Revenue laws of another.   For persons operating in Ireland 
through a branch or subsidiary here, such a practice would not apply. 

 
(B) Are there circumstances in which the tax authority agrees to apply less 

stringent tax collection procedures, or to forgo collection of tax 
altogether as part of an agreement as to future activities or otherwise? 

 
We are not aware of any circumstances in which the Irish Revenue would 
agree to apply less stringent tax collection procedures or to forego collection 
of taxes altogether as part of an agreement as to future activities to be carried 
on here or otherwise. 

 
 

2. Structural issues 
 
2.1 Legal basis for tax rulings (including practices, agreements with or exercise of 

discretion by, tax authorities):  
 

(A) Is there specific legislation providing for tax rulings or other similar 
advance agreement in relation to the level of taxation, or tax treatment? 
 The response to this question should not deal with Advance Pricing 
Agreements in relation to transfer pricing, which are dealt with at 
question 6 below. 

 
We do not have specific legislation providing for taxation rulings or similar 
advance agreement in relation to the level of taxation or tax treatment.  The 
Revenue have however issued guidelines to tax practitioners on the issue of 
advance opinions as outlined in 1.1 above. 
 

(B) In addition to legislation dealing with tax matters, is there any statutory, 
constitutional or case law dealing with administrative matters generally, 
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or with the powers or limits on power of government or government 
bodies which is relevant to tax rulings or similar practices? 

 
The general principles of Irish law apply to the administration of taxation 
matters by the Revenue Commissioners.  This means for instance, that the 
Revenue Commissioners cannot exceed their statutory powers (ie cannot act 
ultra vires) and cannot abuse their powers.  The manner in which the 
Revenue Commissioners carry out their duties can be challenged before an 
Irish court through a judicial review action.   

 
As a general matter of law, the Revenue Commissioners in the exercise of 
their powers are required to act with due process and to follow proper 
procedures, within the terms of their statutory powers and within the terms of 
the Irish Constitution.  By way of example of the Constitutional limit on their 
powers, the general view is that the Revenue Commissioners in bringing 
forward new legislation cannot seek to apply that legislation retrospectively 
since retrospective legislation is contrary to the Irish Constitution. The 
Revenue Commissioners must act in accordance with any Irish case law dicta 
whether arising out of a judicial review action or otherwise.  In addition the 
Revenue Commissioners are subject to the overall control of the Minister for 
Finance by statute.   
 

(C) Is there any published guidance on the extent to which discretion over 
the determination of tax liabilities may be exercised? 

 
The Revenue Commissioners have issued a “Taxpayer’s Charter” which sets 
out the manner in which the Revenue Commissioners will exercise their 
powers to collect taxes.   

 
The Freedom of Information Act, 1997, inter alia, requires the Irish Revenue 
Commissioners to publish details of guidelines, procedures, practices and 
interpretations used by the Revenue together with an index of precedents 
which include extra statutory concessions.  As stated earlier the Revenue 
Commissioners have published this information in the form of a CD-rom and 
a further CD-Rom is expected this year. This information serves as guidance 
to the precedent decisions taken by the Revenue.  The Act allows the 
taxpayer access to such information and it is open to the taxpayer to seek 
redress in the event that the Revenue have not published all the relevant 
information or have published inaccurate information.   
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2.2 Administrative issues 
 

(A) How is your tax authority organised in relation to giving rulings 
(including practices, agreements with or exercise of discretion by, tax 
authorities)? Does one inspector deal with all aspects of a businesses’s 
tax affairs (including payroll and social security taxes, and VAT)? 

 
Normally advance opinions will be sought from the office of the Secretary of 
Taxes, the Chief Inspector’s Office or DAD No. 5 for IFSC companies.  If an 
opinion is sought from the Office of the Secretary of Taxes,  and additional 
technical input is required it will confer with the Chief Inspector’s Office or 
DAD No. 5.  On an ongoing basis, a taxpayer may have discussions with its 
local Inspector of Taxes in respect of particular taxation issues, although, 
generally speaking this is unusual and will only cover events post facto.  The 
Inspector of Taxes deals with all aspects of the business’s tax affairs 
including payroll, taxes and VAT etc together with income tax/corporation 
tax. 

 
(B) Is there a national office dedicated to providing rulings (including 

practices, agreements with or exercise of discretion by, tax authorities), 
or are these given ad hoc by offices dealing with particular taxpayers or 
particular classes of companies? How is the national office involved in 
local decisions? Are there different classes of rulings or practices which 
are dealt with at different levels (e.g. formal rulings given at a national 
level, ‘interpretations of law’ given locally)? 

 
The nearest Irish equivalent to a national tax office is perhaps the office of 
the Secretary of Taxes.  However, specialist technical expertise in relation to 
technical issues is generally now vested in the Chief Inspector’s Office which 
is the head office for the tax districts. 
 

(C) Are there regional or local offices dealing, e.g. with particular 
businesses, regional incentives or with local taxes? 

 
Ireland is divided up into a number of tax districts each of which is headed by 
an Inspector of Taxes.  The taxpayer sends its tax returns to the Inspector of 
Taxes who is responsible for making tax assessments.  Separate divisions 
exist for conducting Revenue audits.  The tax districts are generally set up on 
a geographical basis but there are specialist units dealing with particular 
business sectors such as financial services, construction, tourism etc.  The 
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responsibility for collecting taxes lies with the Collector General who is 
appointed by the Revenue Commissioners.     

2.3 The effect of rulings and advance agreements 
 

(A) Are rulings or other agreements with tax authorities binding on the tax 
authority and the taxpayer? 

 
Advance opinions given by the Irish Revenue Authorities are qualified 
opinions and as such are not binding on the Irish Revenue.  Assuming the 
facts presented to the Revenue Commissioners are borne out in practice it 
would be expected that the advance opinion would be followed both by the 
Inspector of Taxes and the taxpayer. 

 
(B) Do rulings or advance agreements last for a specific period of time? 

 
Advance opinions given by the Irish Revenue Commissioners do not apply 
for a specific period of time. 

 
(C) What other restrictions can be applied to rulings? 

 
The main restriction which apply to advance opinions is that all the facts of 
the case and the use to which the advance opinion will be put must be 
disclosed and borne out in practice otherwise, the opinion will have no effect. 
 Also, the transaction must not be part of a tax avoidance scheme. 
 

(D) Do taxpayers in practice report changes of circumstances to the tax 
authorities so that rulings are amended? 

 
In practice, taxpayers do report changes of circumstance or structure to the 
Revenue authority where an advance opinion has been sought so that the 
advance opinion can be reconsidered and reconfirmed or amended as 
appropriate.   

 
(E) Can the tax authority withdraw a ruling or advance agreement once 

agreed or revoke it for a particular reason? If so, in what circumstances, 
or for what reasons? How often are rulings revoked by tax authorities? 

 
The Irish Revenue Commissioners can withdraw or revoke an advance 
opinion where all of the facts of the case were not presented to the Revenue 
or the facts in the case were not borne out by subsequent events.  
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Circumstances giving rise to advance opinions being revoked are unusual but 
not unheard of.  In one case regarding discretionary trusts, we saw an opinion 
withdrawn, where the opinion was not consistent with case law.  The clients 
had not acted on the advance opinion. 
 

(F) What are the consequences of a revocation? Is the ruling or advance 
agreement subsequently modified or rendered void? Does a revocation 
affect past years or only the future? 

 
The revocation of an advance opinion would generally be understood to 
render the advance opinion void.  However, because an advance opinion is 
not legally binding and does not have legal effect per se, it is not possible to 
outline all the potential scenarios which a revocation could  give rise to; this 
will depend on the particular circumstances.  However, it can be assumed 
that a revocation could have retrospective effect, especially if this were as a 
result of less than full disclosure of facts by the taxpayer. 

 
(G) How and how regularly is the compliance with the terms of the ruling 

controlled or audited by the tax authorities? What proportion of rulings 
are in fact audited? 

 
Revenue confirmations given by way of advance opinions are not, as a matter 
of course, audited by the tax authorities. The question of whether a company 
is in compliance with the terms of the opinion is a matter for the taxpayer.  
Under the self assessment system of tax, the onus is on the taxpayer to ensure 
that they are operating within the terms of the opinion, relevant legislation, 
statement of practice or Revenue precedent.  However, the tax affairs of a 
business may be audited at any time by the Irish Revenue Commissioners. If, 
in the course of an audit, it emerges that the business of the company is not 
run in line with the terms of an advance opinion, a different tax treatment 
may be applied which could result in additional tax, interest and penalties 
becoming due. 

 
2.4 Transparency and publication of rulings and advance agreements 
 

(A) Are details of rulings, or information on advance agreements or similar 
practices, published, whether with or without the parties being 
identified? 

 
Revenue precedents including extra statutory concessions and Revenue 
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statements of practice are published. In the case of Revenue precedents the 
parties are not identified.  Statements of practices are of a general nature and 
so no parties are identified. 

 
(B) How do third and interested parties get information about the 

availability and terms of rulings and similar practices? 
 

As indicated earlier in this report, under the Freedom of Information Act, 
1997, the Irish Revenue are obliged to publish details of precedent decisions 
made by them in interpreting a particular statute or in the application of 
statutory provisions to particular circumstances.  Revenue statements of 
practice and precedents are publicly available.  However, a taxpayer may 
seek disclosure of further information where the taxpayer believes that the 
information published by the Revenue is inaccurate, incomplete or otherwise 
not in compliance with the terms of the Act.  

 
(C) Do the tax authorities exchange information with the tax authorities of 

other jurisdictions about the rulings applied to taxpayers? 
 

There is no formal procedure for the exchange of information between the 
Irish Revenue authorities and other taxation authorities as regards advance 
opinions given by the Revenue Commissioners.  However, if such 
information were sought in the context of the application of an exchange of 
information clause in a double taxation treaty country, we presume the 
Revenue Commissioners would deal with such a request. 

 
(D) Do the tax authorities impose confidentiality on taxpayers who are 

party to rulings or advance agreements, requiring them not to disclose 
details of any agreement to third parties? 

 
In the past there was no specific obligation on the Revenue authorities to 
disclose details of Revenue precedents or extra statutory concessions granted 
by them.  However, this has changed following the enactment of the Freedom 
of Information Act, 1997.  This has brought about an open approach.  In the 
past, details of  these were generally known among tax practitioners through 
experience.  

 
 
30 Rulings for particular companies or classes of business 
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3.1 Whether a company is within the charge to tax 
 

(A) Is it possible to agree that, even though a company may in fact satisfy 
the test for residence within a territory (eg by reason of place of 
incorporation or place of effective or central management), the 
company will not be within the scope of a particular tax, for instance by 
agreeing that it should be treated as non-resident? 

 
Companies resident in Ireland or carrying on a trade here through a branch or 
agency are liable to Irish tax save where excepted by statutory provisions (eg 
charities). 

 
In addition, where a company is resident in Ireland and also resident in a 
double tax treaty country, the tie-breaker clause in the treaty will determine 
the taxing rights of Ireland and the other contracting state.  If under the tie-
breaker, a company is regarded as resident in the other contacting state, the 
Irish Revenue will respect the priority of that other contracting state in taxing 
the company in line with the terms of the double taxation treaty. 

 
In this situation however, the company is not regarded as non-resident for 
Irish tax purposes.  

 
It is difficult to envisage any situation where a company could satisfy the test 
of residence in Ireland and yet be treated as non-resident. 
 

3.2 Rulings and advance agreements on whether a permanent establishment exists 
 

(A) Is it possible to agree that an activity carried on in your territory by a 
non-resident company should not be treated as a taxable branch, agency 
or permanent establishment? 

 
It would be unusual to agree with the Irish Revenue that an activity carried on 
in Ireland by a non-resident company would be treated as a non-taxable 
branch, agency or permanent establishment.  In theory, this could arise where 
it is clearly shown that the activity is not carried on in Ireland but instead 
carried on in the country where the non-resident is established.  In practice, 
the Revenue’s stock response to such questions is to say that it is up to the 
taxpayer to determine if a permanent establishment exists under the self 
assessment rules. 
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Most taxpayers will rely on tax advice on this issue.  In any event, if the view 
of the Revenue Commissioners is sought in advance, this view will be of no 
assistance should it transpire that the activity is in fact carried on in Ireland 
though a branch, agency or permanent establishment here.  It would be 
difficult to obtain a Revenue confirmation on this issue unless there are 
particular circumstances necessitating an advance opinion. 
 

(B) Is it possible to agree in your territory that some income attributable to 
business, or a branch, located elsewhere is outside the scope of tax? 

 
A branch of a non-resident company operating in Ireland is liable to Irish 
income tax and capital gains in respect of income and gains derived from the 
activities carried on here through that branch or agency.  Income and gains of 
the non-resident company not associated with the Irish branch activities are 
not subject to tax in Ireland unless the income has an Irish source or the gains 
are derived from specified Irish property ie (Irish land and buildings,  shares 
deriving the greater part of their value from Irish land and buildings, Irish 
minerals assets or rights or Irish exploration rights). 

 
3.3 Particular businesses 
 

(A) Are there specific classes of business or types of business activity for 
which it is possible to agree a particular basis of computing tax liability 
which is not generally applicable? [e.g. for finance companies, the 
provision of intra-group services, companies with branches outside the 
territory etc.] 

 
We are not aware of specific classes or types of business activity where it is 
possible to agree a particular basis of computing tax liability which is not 
generally applicable pursuant to published reliefs/exemptions or Revenue 
precedents other than perhaps as outlined in 4.1 (C) below. 

 
(B) Do the tax authorities publish lists of transactions or activities for which 

formal rulings or binding statements will be given? 
 

Irish tax authorities do not publish lists of transactions or activities for which 
formal rulings or binding decisions have been given, other than by the 
publication of Revenue precedents and statements of practice as indicated 
herein. 
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However, they have published Revenue precedent decisions and have stated 
that advance opinions will be given if there is uncertainty as to the 
application of manufacturing relief as the surrounding law is complex and 
changed (by restrictions) radically some years ago. 

 
 
40 Rulings and advance agreements as to amount of profits 
 
4.1 Agreements on the amount of taxable income 
 

(A) Can the level of profit of any class of business or company be agreed in 
advance? If so, on what basis? 

 
There is no statutory mechanism for agreeing the level of profits of any class 
of business or company in advance.  We have no experience of such 
agreements with the Revenue Commissioners.  We have advised clients on 
this type of issue, and the clients have relied solely on tax advice based upon 
our interpretation of the applicable law. 

 
(B) Is it ever possible to agree a basis of taxation which differs materially 

either from the rules provided by statute or from the accounts basis of 
taxation? 

 
We are not aware of situations where it is possible to agree a basis of taxation 
which differs materially either from the rules provided by statute or from the 
accounts basis of taxation.  Generally speaking the computation of taxable 
profits follows the accounting treatment subject to a number of statutory 
exceptions. 

 
(C) Is it possible to agree “cost plus” arrangements in your territory, 

whereby taxable profits can be determined as a basis of the costs of a 
business, irrespective of its actual income? In applying a “cost plus” 
basis, is it possible to agree to keep agreed costs out of the local territory 
so reducing the costs by reference to which the taxable profits are 
calculated. 

 
Generally speaking the Irish Revenue do not agree “cost plus” arrangements. 
We understand it may be possible in rare circumstances to agree a “cost plus” 
arrangement where services are provided inter-group and there are 
compelling reasons for doing so.  Such arrangements are not commonplace 
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and the principle is not generally accepted by the Revenue. Any such 
arrangement would depend on the particular facts and circumstances in each 
individual case and on the presumption that there is no superior method of 
calculating or more particularly, allocating income to the business or 
company. 

 
As regards the provision of services to third parties, a “cost plus” 
arrangement would generally not be an acceptable method of arriving at the 
taxable income for Irish tax purposes.   

 
To the extent that the Revenue Commissioners may in limited circumstances 
apply a “cost plus” basis,  all of the relevant costs relating to the Irish 
operation would be costs for the purposes of arriving at the taxable profits of 
the operation.  Obviously, this would exclude costs which do not relate to the 
Irish operation.  In our view, agreements to the contrary are unlikely. 
 

4.2 Rulings and advance agreements for special regimes 
 

(A) Where special tax regimes exist, (e.g. for investment in regeneration 
areas), or for particular classes of activity, is there a special procedure 
for obtaining tax rulings, either on whether a business can benefit from 
the special regime, or on the amount of taxable profits which will 
benefit? 

 
At present Ireland has a number of tax incentive regimes which apply to 
particular classes of activities.  The main tax relief is known as 
“manufacturing relief” and applies to actual manufacturing activities and 
activities which are deemed to be manufacturing activities.  Deemed 
manufacturing activities  include financial services activities carried on in the 
IFSC, activities carried on in the Shannon Airport Zone and software 
development and data processing activities which have been grant-aided by 
the IDA.  These are the main categories of activities which are deemed 
manufacturing activities but this is not an exhaustive list.  There is a 
legislative basis for these deemed manufacturing activities.  We have very 
recent experience of the Revenue Commissioners interpreting these 
legislative provisions very strictly, to the point of appealing court decisions to 
the Supreme Court of Ireland.  

 
IFSC and Shannon projects must be certified/licenced to carry on activities in 
the respective area.  This involves a formal certification/licence procedure 
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which is a two stage process.   The Certification Advisory Committee which 
reviews IFSC and Shannon applications is made up of representatives from 
the Department of Finance, Department of Enterprise and Employment, 
Central Bank and the Revenue Commissioners.   However, it is noted in this 
regard that statutory tax incentives are not the focus of this report. 

 
Ireland also operates special tax allowances (also based on legislation) for 
investment in regeneration areas, (urban and rural renewal) investment in 
business expansion schemes or in Irish film projects.  Where confirmation is 
sought on the availability of manufacturing, urban/rural renewal or other 
relief normally the confirmation would be sought from the office of the 
Secretary of Taxes in the first instance, with the exception of companies 
operating in the IFSC, in which case, such queries would be directed to 
Dublin Audit District No. 5.   In practice some IFSC queries are directed in 
the first instance to the Secretary of Taxes, but  most of these will be 
reviewed by Dublin Audit District No. 5. 

 
There is no mechanism for agreeing with the Revenue Commissioners the 
amount of taxable profits which will benefit from a particular tax regime. 

. 
4.3 Rulings and advance agreements on deductible expenses 
 

(A) Is it possible to agree that particular classes of expenses (which would 
not otherwise be tax deductible) will be tax deductible? 

 
It is not possible to agree that particular classes of expenses which would not 
otherwise be deductible, will be deductible in certain circumstances.  The 
deductibility of expenses is governed by the classification of income (ie 
trading or non-trading) as set out in the statutory provisions or statements of 
practice. 

 
(B) Is it possible to agree that provided a certain level of taxable profits is 

achieved, the deductibility of expenses in excess of that figure will not be 
challenged? 

 
It is not possible to agree that provided a certain level of taxable profits is 
achieved, the deductibility of expenses in excess of that figure will not be 
challenged.  The deductibility of expenses is not linked to the level of taxable 
profits.  
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4.4 Safe havens 
 

(A) Are there ‘agreed’ or customary levels of profit which are acceptable 
for particular activities? 

 
There are no “agreed” or customary levels of profits or “spreads” which are 
acceptable for particular activities. 
 

5 Rulings: Thin capitalisation and interest deductions 
 
5.5 Is there any restriction on the amount of interest for which a tax deduction may 

be obtained? 
 

The deductibility of interest for tax purposes is provided for in the Taxes Acts and 
Revenue statements of practice.  There are restrictions on the deductibility depending 
on the nature of the expenditure the loan was advanced for.   

 
The Revenue have a long-standing practice of allowing a deduction for loan interest 
where the interest is paid on a loan to purchase capital assets for use in a trade. 
However, the interest must be incurred wholly and exclusively for the purposes of the 
trade.   

 
Not all loan interest is deductible. For instance, there are limits on the deductibility of 
interest paid in connection with the purchase of a private residence.  In addition, 
interest paid on  the purchase of a residential property for letting (rental property) is 
not tax deductible.  All of these rules are based in statute. 

 
5.6 What is the approach of your tax authority to rules relating to the ratio of debt 

to equity in foreign owned companies (i.e. questions of thin capitalisation)? Is the 
approach consistently applied?  

 
The Irish Revenue do not impose a specific debt to equity ratio for Irish or foreign 
owned companies.  The concept of a debt to equity ratio has become relevant in the 
context of the approval of financial service projects in the IFSC in which case the 
range would be up to 1 : 1.  This approval is dealt with by the Department of Finance, 
not the Revenue Commissioners.  

 
There are specific legislative provisions denying a deduction for interest, in particular, 
where interest is paid to a 75% foreign parent or foreign subsidiary or interest is paid 
on securities which fall to be recharacterised as an equity investment based on the 
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nature of the securities.  In our experience the Revenue Commissioners adopt a 
consistent approach to the question  of the deductibility or otherwise of interest. 
 

5.7 Can an agreement on a preferred debt/equity structure be secured more easily 
by using a back-to-back deposit or guarantee arrangement with an unrelated 
bank or lending institution? 
Not applicable. 

 
5.8 Is it possible to agree the amount of interest expense that should be attributed to 

a branch?  
 

It is not generally possible to agree in advance the amount of interest expense to be 
attributed to a branch.   

 
5.9 Is it necessary to demonstrate an actual interest expense (whether for a branch 

or a company), or can a ‘notional capital’ computation be applied? 
 

Actual interest expense is deductible for a branch operation.  A “notional capital” 
computation is not allowed.  Tax relief for interest relief is available in respect of 
interest payable.  To the extent that interest is not payable,  no deduction is available. 

 
 
6 Transfer pricing issues 
 
6.10 What are the practical procedures used for determining transfer prices for 

controlled transactions in relation to intra-group service activities and financial 
services? Please set out a brief description of the procedures, with details only to 
the extent that those procedures may be relevant in influencing the location of 
business. Is the handling of transfer pricing issues dealt with on a centralised 
basis? 

 
While generally Ireland does not have complex transfer pricing rules, companies 
qualifying for manufacturing relief (10% rate) are subject to specific statutory transfer 
pricing provisions.  Those rules provide that a company qualifying for manufacturing 
relief must purchase and sell goods from/to connected parties at a price equal to the 
price that would have applied between independent parties dealing at arms length.   

 
Similar arms length provisions apply to other situations.  For instance, the tax 
legislation dealing with securitisation transactions provides that such transactions must 
be conducted at arms length. 
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In addition, in the context of financial services companies operating in the IFSC, it is a 
condition of the certificate/licence granted to such  companies that transactions with 
connected parties must be conducted at arms length.  Condition (3) (d) of the tax 
certificate provides that the company must not, either directly or indirectly acquire 
assets or receive services from or dispose of assets or provide services to or for, a 
connected person, unless all such transactions are on an arms length basis and the 
company has first established formal procedures to ensure this requirement will be 
met.  Furthermore, it provides that the Irish Revenue may review and approve such 
procedures as are established by the company from time to time.  An independent 
auditor’s report on the adequacy of the procedures is required annually.  The auditor is 
required to express an opinion in the report as to the degree of adherence or otherwise 
to the procedures put in place to ensure transactions are completed at arms length.  The 
auditor’s annual report must be returned as part of the company’s annual submission 
of tax returns unless the report is qualified.  If the report is qualified it must be sent 
immediately to the Inspector of Taxes which means that it must be sent within one 
month of the statutory audit being completed.  The Revenue have issued specific 
guidelines to auditors outlining what they expect the auditor to report on.  

 
Apart from the above, the Irish Revenue Commissioners have the power to review the 
procedures adopted and pricing policies of companies generally. 

 
We do not have practical experience of the procedures used by the Irish Revenue for 
determining transfer pricing for controlled transactions in relation to inter-group 
services.   
 

6.11 How, in practice, does the tax administration verify whether transfer prices are 
at arms length and how is this done when no comparable uncontrolled prices are 
available?  What methods are used and how are these chosen? 

 
As regards financial services companies, the auditor’s report will indicate the degree 
of adherence to the formal procedures established to ensure that all transactions with 
connected parties are conducted at arms length.  This report and the formal procedures 
are open to review and approval by the Irish Revenue Commissioners. 

 
6.12 How does the national tax administration ensure that the factors determining 

comparability, as defined by the OECD Transfer Pricing Guidelines, are taken 
into account?  In particular, does the national tax administration perform 
verifiable functional and risk analysis in each case separately or does it rely on 
sector specific and industry averages without, in practice, undertaking a case by 
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case analysis? 
 

No practical experience of this. 
 
6.13 What administrative flexibility is available in the application of formal or 

informal Advance Pricing Agreements? What are the disclosure and 
documentation requirements? Are Advance Pricing Agreements administered 
centrally? 

 
Generally speaking advance pricing agreements are not agreed with the Irish Revenue 
authorities although it is open to a taxpayer or foreign Revenue authority to seek such 
agreement.  We understand there may have been some recent discussions with the  IRS 
in respect of agreeing a US APA. 
 

6.14 Are there regular enquiries on the operation of transfer pricing rules, and 
Advance Pricing Agreements and are the enquiry practices centrally monitored? 
  

 
No experience of this. This question might best be addressed to auditors/tax 
compliance advisers who would have more practical experience of this. 

 
6.15 Which party has the burden of proof regarding the application of the arms 

length principle? 
 

The burden of proof required in the application of the arms length principle is on the 
taxpayer. 

 
 
7 Further Questions 
 
7.16 Are there any other administrative practices or tax rulings (including advance 

agreements or exercise of discretion by tax authorities) which are operated in 
your territory which might influence the location of business? 

 
We are not aware of any other administrative practice or tax rulings which operate in 
our territory which may influence the location of business. 
 

7.17 Are there any other general comments you wish to make about administrative 
practices in your territory? 
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Generally the Irish Revenue Commissioners tend to be helpful, within the confines of 
the legislative provisions, in dealing with tax queries, whether the taxpayer is  
domestic or international.  Should an extra statutory concession be sought in a 
particular case, a sound basis for requiring such a concession would need to be 
demonstrated, essentially, that undue hardship or unfairness would arise if the strict 
letter of the law were to be applied in the particular circumstances. 

 
7.18 From your experience and knowledge of other territories in the EU, do you think 

that your territory offers a more or less flexible approach to agreeing taxable 
profit than other countries? 

 
Ireland does not offer a flexible approach to agreeing taxable profits. The Revenue 
Commissioners are however generally quite approachable, in the manner outlined 
above in the context of clarifying issues, for example by issuing advance opinions, 
although we believe that other countries with self assessment tax systems may have 
more resources available to deal with such queries from tax payers and their tax 
advisers.   

 
7.19 Are you aware of practices operated in other EU territories, details of which 

should be included in our report? 
 

We need to have sight of the answers to the questionnaires relating to other EU 
territories before we can  comment fully on this question. 
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ITALY 
 
 
1. Preliminary and general issues 
 
1.1 Please provide a short introduction describing in general terms the prevailing 

‘culture’ in your territory in relation to administrative practices, covering the 
relative importance to businesses of tax rulings or advance agreements on tax 
liabilities, and describing their importance in the making of  commercial 
decisions. 

 
In general terms, the “culture” of the relationship between taxpayers and the tax 
authorities in Italy is not one of co-operation.  The aim of the tax authorities is to 
obtain as much tax as possible from business transactions, and the interpretation of 
statutes and statutory instruments is developed accordingly. 

 
In carrying on tax investigations - the area in which the tax authorities may exercise 
the most discretion - the attitude is to interpret fact and the law in the way least 
favourable to the taxpayer.  In this respect, it is virtually unheard of for the tax 
authorities not to pick up on something.  Tax inspectors (including the tax police) will 
do anything in (and beyond) their power to conclude the investigation in a way which 
is less favourable to the taxpayer, and generally tend to interpret each provision in a 
way which will generate the highest revenue.  This attitude might be encouraged 
further by the newly introduced incentive scheme, which rewards the various tax 
offices (although not the individual inspectors directly) on the basis of the extra tax 
assessed on the taxpayers.  The recourse to confirmation from the tax authorities on 
the tax treatment of business transactions is the exception rather than the rule.  
Businesses tend to rely much more on qualified opinions from consultants rather than 
on comfort from the tax authorities. 
In my experience, only in the case of transactions that: 

 
• are very sizeable in terms of values at stake; 
• are very “visible”, in the sense that they involve very well-known companies 

and receive coverage in the media; and 
• rely on provisions where the interpretation is not clear; 

 
will businesses establish contact with the tax authorities at a political level to obtain 
comfort as to a certain interpretation of the provision. 

 
In such transactions, however, businesses do not seek extra-statutory concessions or a 
more favourable tax regime.  The aim of taxpayers is to ascertain what the likely 
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attitude of the tax authorities will be in dealing with their case should the matter arise. 
 This is especially true when favourable tax regimes (provided under statutes) are 
invoked; as an example, in a recent very “visible” transaction the taxpayer sought 
comfort from the tax authorities as to the tax regime of a certain combination of 
transactions that relied (inter alia) on the application of the Parent-Subsidiary 
Directive.  The taxpayer did not seek extra statutory concessions but simply 
highlighted the fact that by applying a generally accepted interpretation of statutory 
provisions, the resulting tax regime was particularly favourable.  The (central) tax 
administration informed the taxpayer that in relation to such a visible and sizeable 
transaction they could not accept any interpretation which resulted in an amount of 
revenue that they did not consider to be adequate to that transaction.  Similarly, in 
another transaction some years ago, the taxpayer intended to transfer a participation to 
a non resident company under the EU Merger Directive (exchange of shares).  
Although all the conditions existed for the application of the Directive, the taxpayer 
felt the need to obtain confirmation from the tax authorities in the form of a non-
binding ruling.  Therefore, it could be said that contact is made with the tax authorities 
to avoid hassle rather than to get more favourable tax treatment. 
 
In addition to the above, certain transactions can be the object of a formal ruling (see 
answer 2.1(A)). 

 
1.2 General approach 
 

(A) Please describe the way in which businesses and tax advisers setting up 
in your country approach tax planning.  Do businesses and their 
advisers normally rely on advice as to the tax position or is it customary 
to approach the tax authorities for agreement on the tax status and 
treatment of new businesses or companies?  

 
Normally businesses and tax advisers establish the tax planning of business 
decisions autonomously, without contacting the tax authorities.  It is fair to 
say, however, that a number of tax advisers do rely – primarily on compliance 
issues – on a close relationship with the tax authorities.  However, such  
advisers do not normally advise on large transactions.  Such a relationship is 
generally aimed at resolving interpretation issues in an informal manner, i.e. 
to obtain comfort from the tax authorities on certain transactions.  However, I 
would like to stress that the only possible outcome from such a relationship is 
in terms of interpretation of existing provisions rather than of extra statutory 
concessions or a more favourable tax regime. 

 
The relationship between the professional community and the tax authorities 
is more usual in Rome, where the central tax administration is located (in 
Italy the central tax administration is concentrated in Rome and not dispersed 
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across the country).  The most common form of pressure on the tax 
administration is exercised by the trade associations who put pressure on the 
Ministry of Finance to publish its official interpretation of a certain statutory 
provision in a way favourable to that trade association (e.g. the banking 
association, the truck  driver’s union, etc). 

 
(B) Is it customary for a new company or business to discuss its tax position 

with the tax authorities, either in advance of setting up, or on an 
ongoing basis, beyond the ordinary obligation to file returns and pay 
tax? 

 
It  is not customary for new companies to discuss their tax position with the 
tax authorities, either initially or on an ongoing basis.  The filing of tax 
returns is normally arranged with the advisers of the company and not with 
the tax authorities.  Some years ago, the tax authorities established help lines 
to advise taxpayers but such lines are used mainly by individuals and their 
reliability is dubious. 

 
(C) Please give a general indication of the degree of discretion exercised by 

the tax authority in agreeing tax computations whether or not in 
advance.  This question seeks general information only - specific details 
are requested below. 

 
Tax authorities do not have extra-statutory discretion in determining the tax 
due by the taxpayer.  The only discretion derives from the interpretation of 
statutory provisions.  Such discretion, however, is virtually never exercised in 
the favour of the taxpayer. 

 
(D) In what proportion of inward investment transactions are the tax 

authorities likely to be involved in advance of the commencement of the 
project? What are the principal reasons for seeking to involve the tax 
authorities? 

 
The likelihood for the tax authorities of being involved in the commencement 
of inward investment projects is very small.  As there is very little chance that 
the tax authorities will act in favour of the taxpayer, there is no real reason to 
involve them at the commencement of such a project. 
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1.3 Process and content 
 

(A) Where rulings, advance agreements or similar arrangements are 
possible, with whom are these likely to be discussed in the first instance: 
with local tax offices, national tax offices, government officials, or at a 
ministerial level?  Please indicate in general terms the relative 
involvement of each of these levels of government in the process of 
obtaining a ruling. 

 
It is not possible to agree the tax burden of business transactions in advance.  
Binding rulings (see answer 2.1.(A)) are issued by the central tax authorities. 

 
Non-binding rulings can be divided into two types: rulings (risoluzioni 
ministeriali and note ministeriali) and circulars (circolari ministeriali). 

 
Rulings are issued by the central tax administration to the local tax offices.  
The procedure is normally triggered by a taxpayer who submits a certain case 
(regarding interpretation of the law) to the local tax authorities. 

 
There is no precise pattern as to the type of taxpayers which normally apply 
for rulings; businesses in the process of setting up in Italy would not normally 
consider a ruling since the timeframe and procedure are hectic and not 
reliable for business decisions. 

 
Normally the amount of information to be provided is left to the discretion of 
the taxpayer.  Since the ruling is not binding, the tax authorities are not really 
worried about committing themselves to a certain interpretation.  Moreover, 
the less information provided, the more vague the ruling will be.  

 
If the local tax authorities do not feel comfortable (as is usually the case), 
they forward the question to the central tax authorities.  The central tax 
authorities then pass on their interpretation to the local tax authorities who, in 
turn, make it known to the taxpayer.  Only rarely, will the local tax 
authorities (at regional level) reply to the taxpayer directly. 

 
Circulars are issued by the central tax administration shortly after the 
introduction of a new piece of legislation, and are meant to inform the local 
tax authorities of the official interpretation of the central tax authorities of 
this new legislation.  Under a principle of hierarchical dependence, the local 
tax authorities are bound to follow such an interpretation of the law.  When 
circulars are being drafted, the trade associations directly interested in the 
topic might (and normally do) exercise pressure on the central tax authorities 
to obtain the publication of a favorable interpretation.  The same kind of 
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pressure is exercised on the legislature when drafting a new law.  Once the 
lawmaking process is completed and a new law is officially published, all 
that can be achieved by the central authorities or lobby groups is a favorable 
interpretation of such law.  The law cannot be applied in a way which departs 
from the text.  A recent example is the interpretation of the new law on 
income from financial activities carried out in Italy.  A literal interpretation 
of the law would impose rather burdensome (often impossible) disclosure 
requirements on non resident intermediaries using omnibus accounts with 
Italian financial intermediaries.  Negotiations had gone on for months until 
the Ministry issued an interpretation which adopted a more relaxed approach 
to such disclosure requirements. 

 
To my knowledge, there are no published or unpublished criteria as to the 
issue or publication of non-binding rulings.  Rulings are issued on a wide 
variety of topics.  Compliance issues are the most common, since Italian tax 
authorities often do not feel comfortable in taking a position on subtle issues 
of law. 

 
Once the tax authorities have adopted a certain interpretation, trade 
associations will generally not advise their members to follow a different 
interpretation, due to the risk of very high penalties.  Trade associations will 
instead try to change the position of the tax authorities through further 
lobbying. 

 
(B) Does the agreement of a ruling of an advance agreement generally 

involve some degree of ‘negotiation’ with the tax authority, or does the 
tax authority simply respond to a request and deliver an interpretation 
or ruling on its view of the law? 

 
Where non-binding rulings are issued, there might be some degree of 
negotiation, especially if the transaction is of the kind referred to in answer 
1.1.  Moreover, when the central tax authorities issue the circulars to instruct 
the local offices on the interpretation and application of new provisions, the 
drafts of such circulars are often also circulated among those with a direct 
interest in the provision and a strong lobbying power (e.g. the banking 
association, in the cases of provisions affecting the operations of banks).  
Frequently, the pressure exercised by such lobbying is such to prevent an 
adverse interpretation being officially adopted by the tax authorities.  In this 
respect, the banking and financial community in general enjoys a privileged 
relationship with the tax authorities.  If a binding ruling is granted (which is 
possible only for very specific tax issues) the taxpayer has the burden of 
providing to the (centralised) ruling committee all the relevant facts and 
information.  Without further negotiation the ruling committee then provides 
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its interpretation of the applicable tax provisions.  If the taxpayer disagrees, 
they may activate a limited administrative appeal procedure. 

 
(C) To what extent do the revenue authorities investigate the facts of a 

particular case before giving a ruling? Will a pre-ruling procedure 
involve meetings, a site visit, an audit or investigation by 
correspondence? Does this vary according to the nature of the ruling or 
the scale of the operation? 

 
In the case of non-binding rulings, generally the taxpayer simply provides a 
written summary of the facts and the tax authorities provide their 
interpretation.  In very limited cases (referred to in 1.1.), there might be 
informal meetings with the tax authorities to make sure that all the facts and 
circumstances are duly clarified.  There is no further investigation by the tax 
authorities.  As noted in answer 1.1.(A), the negotiation is not so much aimed 
at obtaining a favourable tax treatment – no special tax treatment is possible 
unless specifically provided under the law – but rather to avoid an adverse 
interpretation by the tax authorities. 

 
In the case of binding rulings, the whole process is based upon the written 
description of the facts and circumstances by the taxpayer and the production 
of all the documentation which the taxpayer considers necessary to present its 
case in the best way to the ruling committee.  There is no further 
investigation by the tax authorities or the ruling committee. 

 
(D) Do rulings or advance agreements relate separately to different taxes, or 

is a ‘global’ ruling or advance agreement on the tax affairs of a business 
generally possible? 

 
Binding rulings would relate exclusively to very specific direct taxation 
issues.  This would be the case also as to non-binding rulings.  In rare 
circumstances, non-binding rulings relate to more than one specific issue but 
not to the global tax treatment of a certain transaction. 

 
1.4 Tax rulings or practices involving collateral agreements 
 

(A) Are there circumstances in which obtaining tax rulings or advance 
agreement, will depend on the business committing to employ a 
specified number of individuals, or to carry on business for an agreed 
period, etc? 

 
No. 
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1.5 Agreement on tax collections 
 

(A) Is it ever possible, where a business and tax authority agree that a tax 
liability exists, to enter into an agreement or understanding that the tax 
will not be paid, or that the tax authority will take no steps to collect 
some or all of that tax liability. 

 
No. 

 
(B) Are there circumstances in which the tax authority agrees to apply less 

stringent tax collection procedures, or to forgo collection of tax 
altogether as part of an agreement as to future activities or otherwise? 

 
No. 

 
 
2. Structural issues 
 
2.1 Legal basis for tax rulings (including practices, agreements with or exercise of 

discretion by, tax authorities):  
 

(A) Is there specific legislation providing for tax rulings or other similar 
advance agreement in relation to the level of taxation, or tax treatment? 
 The response to this question should not deal with Advance Pricing 
Agreements in relation to transfer pricing, which are dealt with at 
question 6 below. 

 
Both for binding rulings and non-binding rulings the outcome of the process 
is the interpretation of one or more provisions of law given certain facts and 
circumstances.  Obviously, each interpretation will lead to a different tax 
treatment and, consequently, a different tax burden.  This is the only room for 
manoeuvre that the tax authorities have.  They cannot decide in their 
discretion a tax treatment other than one which may result from a sustainable 
interpretation of the relevant law provisions. 

 
As to the legal basis, a distinction has to be made between non-binding 
rulings and binding rulings.  Non-binding rulings are no more than internal 
communications with which the central offices of the tax authorities inform 
the local offices or (less often) the taxpayer as to the interpretation of certain 
legal provisions.  Such internal communications have their legal basis in the 
general rules governing the activity of all public authorities. 
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Binding rulings1 can be issued only on the following matters: 
 

• applicability of the general anti-avoidance provision to a certain 
transaction; 

 
• applicability of the look-through approach to ignore an interposed 

legal entity to a certain transaction; 
 

• characterisation of certain disbursements as advertisement or 
entertainment expenses (subject to different tax treatment with the 
latter being less favourably treated); 

 
• clearance on the tax treatment of transactions with companies 

resident in tax havens; 
 

• applicability of the Parent-Subsidiary Directive, as implemented, on 
incoming dividends; and 

 
• qualification of certain equity contributions by non-resident 

companies for the purposes of the application of the reduced rate.  
This rate is applicable to a portion of the taxable income where 
capital contributions are made in cash (so called Dual Income Tax). 

 
(B) In addition to legislation dealing with tax matters, is there any statutory, 

constitutional or case law dealing with administrative matters generally, 
or with the powers or limits on power of government or government 
bodies which is relevant to tax rulings or similar practices? 

 
Under administrative law and practice, public authorities have a certain 
(limited) discretion in dealing with administrative matters, such discretion 
being intended for use in the public interest.  As to the tax administration, 
however, the Italian Constitution contains a provision (Article 23) stipulating 
that taxes can be imposed only under the law.  The provision has been 
interpreted in the sense that: 

                     
1 Regulated by Article 21 of Law 413 of 30 December 1991. 

the taxable persons; 
the taxable events; 
the criteria for determining the tax basis; and 
the criteria for applying the tax rate on the tax basis, 

 
have to be provided for by statute.  This implies that very little discretion is 
left to the tax authorities in levying taxes.  Such limited discretion can be 
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used only within the (rather strict) boundaries dictated by statutes, which do 
not allow a free determination of tax liability through rulings. 

 
(C) Is there any published guidance on the extent to which discretion over 

the determination of tax liabilities may be exercised? 
 

No. 
 
2.2 Administrative issues 
 

(A) How is your tax authority organised in relation to giving rulings 
(including practices, agreements with or exercise of discretion by, tax 
authorities)? Does one inspector deal with all aspects of a businesses’s 
tax affairs (including payroll and social security taxes, and VAT)? 

 
Non-binding rulings are normally issued by the central tax offices to the local 
offices and (less often) to taxpayers.  In rare cases, local (regional) offices 
issue non-binding rulings as well.  There are no criteria as to the issues that 
may be the object of a ruling issued by the central tax authorities or a ruling 
issued by the local tax authorities. 

 
At local level, the main expertise is divided between the direct tax office, the 
VAT office and the office dealing with other indirect taxes. 

 
Also at central level, different divisions within the Ministry of Finance deal 
with the various types of taxes.  There are no specific officers in charge of the 
exercise of discretion. 

 
(B) Is there a national office dedicated to providing rulings (including 

practices, agreements with or exercise of discretion by, tax authorities), 
or are these given ad hoc by offices dealing with particular taxpayers or 
particular classes of companies? How is the national office involved in 
local decisions? Are there different classes of rulings or practices which 
are dealt with at different levels (e.g. formal rulings given at a national 
level, ‘interpretations of law’ given locally)? 
Non-binding rulings are given at a central level by the divisions of the 
Ministry of Finance dealing with the specific taxes (direct taxes, VAT, etc).  
Normally, within each division there are specific individuals whose area of 
expertise covers specific issues.  Such individuals will normally be in charge 
of drafting rulings (without individual signature) on that specific area of 
expertise. 

 
From an organisational point of view, there are no specific offices dealing 
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with special categories of taxpayers.  However, specific officers are 
competent on specific areas of business and will be in charge of dealing with 
the tax issues pertaining to those areas. 

 
In the case of binding rulings (that, as noted in answer 2.1.(A), only relate to 
certain specific direct tax issues), appeals against the decision of the General 
Directorate of Revenue of the Ministry of Finance – that may have rejected 
the interpretation suggested by the taxpayer – are handled by the Ruling 
Committee, which is composed of representatives from the tax administration 
and the private sector. 

 
When a local tax office is uncertain of the interpretation of a certain issue 
submitted by the taxpayer, it will normally pass the question on to the 
competent General Directorate of the Ministry of Finance.  The General 
Directorate will provide its interpretation to the local office (which would be 
bound to observe it under the hierarchical principle) and the local office 
would make it known to the taxpayer. 

 
In the case of non-binding rulings, there is no general criterion as to what 
type of rulings are handled at central level as opposed to those handled at 
local level; the latter, however, are more rare.  A few hundred non-binding 
rulings are issued every year.  This implies that seeking comfort from the tax 
authorities is the exception rather than the rule.  Normally taxpayers prefer 
not to disclose their tax affairs to the tax authorities by requesting non-
binding rulings.  In any event, the local tax authorities would normally refer a 
formal request to the central tax authorities (as noted above, rulings by local 
tax authorities are rather rare).  If a request comes in which concerns a 
sensitive case or industry, the local tax officers will certainly refer it to the 
central administration to avoid being accountable for  direct action. 

 
On particularly sensitive issues, in any event, it is the taxpayer who chooses 
to establish contact directly with the central tax administration.  If the ruling 
may have a significant impact on the tax affairs of the taxpayer (for example 
if it might affect the tax regime of transactions that have already taken place), 
the tax advisers of the taxpayer tend to obtain first a verbal statement from 
the Ministry’s officers as to what their likely position is going to be and to 
discuss such position in order to prevent the publication of an adverse 
interpretation.  During such a process, any kind of representation may take 
place.  It is fair to stress again, however, that the only possible outcome is an 
interpretation of the statutory provisions in relation to the relevant facts and 
circumstances; no special regime can be provided by the tax authorities in 
their administrative discretion. 
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(C) Are there regional or local offices dealing, e.g. with particular 
businesses, regional incentives or with local taxes? 

 
There are no specific local offices in charge of dealing with local taxes (with 
the exception of municipal levies that are handled directly by municipalities). 
 However, since in the past local tax incentives were very common, the local 
tax offices involved have developed a specific expertise.  However, this does 
not change the chain of responsibility for the issue of rulings. 

 
2.3 The effect of rulings and advance agreements. 
 

(A) Are rulings or other agreements with tax authorities binding on the tax 
authority and the taxpayer? 

 
The binding rulings described in answer to 2.1.(A) are binding on the tax 
administration only if the facts and circumstances correspond exactly with 
the ones described by the taxpayer in the ruling request.  

 
Binding, however, simply means that in the case of a dispute, the burden of 
proof lies with the party (tax authorities or taxpayer) who claims a tax 
treatment other than that stated in the ruling.  Hence, in theory, the tax 
authorities might act otherwise than indicated by the ruling. 

 
There is not sufficient information as to the behaviour of the tax authorities 
once a binding ruling has been released, since the relevant procedure has 
been in place only for a few months.  Based on my experience, however, I 
would expect the tax authorities to stick to the contents of the ruling, unless 
they can clearly prove that the taxpayer has misrepresented the facts.  Italian 
tax authorities hardly ever derogate from official positions once they have 
been expressed. 

 
Non-binding rulings are absolutely not binding for the tax authorities vis à vis 
the taxpayer.  If a dispute is brought before a tax court in which the taxpayer 
relied on the position stated in a non-binding ruling and the taxpayer loses, 
the existence of the non-binding ruling may only be considered as a 
mitigating factor in determining the penalties. 

 
(B) Do rulings or advance agreements last for a specific period of time? 

 
Binding rulings normally address specific transactions and last for that 
transaction only.  They can be issued only in relation to certain tax issues (see 
answer 2.1.(A)) and cannot have a more general scope or provide general 
guidance to the local tax offices.  Non-binding rulings last until superseded 
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by newer rulings on the same topic. 
 

(C) What other restrictions can be applied to rulings? 
 

None. 
 

(D) Do taxpayers in practice report changes of circumstances to the tax 
authorities so that rulings are amended? 

 
No.  Binding rulings cannot be amended.  If the facts and circumstances 
change, the binding effect of the ruling is immediately terminated. 

 
(E) Can the tax authority withdraw a ruling or advance agreement once 

agreed or revoke it for a particular reason? If so, in what circumstances, 
or for what reasons? How often are rulings revoked by tax authorities? 

 
No.  If the facts and circumstances change, the binding effect of the ruling is 
immediately terminated. 

 
(F) What are the consequences of a revocation? Is the ruling or advance 

agreement subsequently modified or rendered void? Does a revocation 
affect past years or only the future? 

 
As noted above, a ruling is “binding” in the sense that, once the tax 
authorities have agreed to it and then want to change their position the burden 
of proof is shifted entirely onto them.  If the facts and circumstances change, 
however, the burden of proof is not shifted onto the tax authorities and the 
ruling is deemed never to have existed. 

 
(G) How and how regularly is the compliance with the terms of the ruling 

controlled or audited by the tax authorities? What proportion of rulings 
are in fact audited? 

 
There is no ruling auditing policy.  During a tax investigation, the tax 
inspectors may note that the taxpayer obtained a binding ruling on a certain 
transaction.  If they believe that the facts and circumstances have changed, 
they may challenge the position taken by the taxpayer on the basis of the 
ruling in court.  If the court determines that indeed the facts and 
circumstances have changed, the ruling is deemed non-existent. 

 
2.4 Transparency and publication of rulings and advance agreements. 
 

(A) Are details of rulings, or information on advance agreements or similar 
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practices, published, whether with or without the parties being 
identified? 

 
Rulings are normally published by specialist magazines and journals usually 
with the names of the parties blanked out.  Since the activities of the public 
administration should be available for public inspection, all rulings should be 
published.  The criteria on what to publish are dictated by the publisher 
rather than by the tax authorities.  With the increasing number of tax journals 
issued, the number of rulings published has also grown.  In the last few years, 
the Ministry of Finance has started its own publication (more of a tax journal, 
with no official value) and this has also increased the number and variety of 
rulings issued. 

 
(B) How do third and interested parties get information about the 

availability and terms of rulings and similar practices? 
 

The main sources of rulings are specialist magazines and journals, and 
databases published by professional publishers. 

 
(C) Do the tax authorities exchange information with the tax authorities of 

other jurisdictions about the rulings applied to taxpayers? 
 

The exchange of information by the Italian tax authorities is not well 
developed and Italian tax authorities tend to reply to requests from other tax 
authorities rather than initiating the process themselves.  I am not aware of 
regular exchanges for the purpose of sharing views on rulings issued to 
taxpayers.  If a request is received from foreign tax authorities relating to  an 
issue on which a ruling has been granted, it is likely that the Italian 
authorities will exchange the relevant information. 

 
(D) Do the tax authorities impose confidentiality on taxpayers who are 

party to rulings or advance agreements, requiring them not to disclose 
details of any agreement to third parties? 

 
No. 

 
 
3 Rulings for particular companies or classes of business 
 
3.5 Whether a company is within the charge to tax. 
 

(A) Is it possible to agree that, even though a company may in fact satisfy 
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the test for residence within a territory (eg by reason of place of 
incorporation or place of effective or central management), the 
company will not be within the scope of a particular tax, for instance by 
agreeing that it should be treated as non-resident? 

 
No. 

 
3.6 Rulings and advance agreements on whether a permanent establishment exists. 
 

(A) Is it possible to agree that an activity carried on in your territory by a 
non-resident company should not be treated as a taxable branch, agency 
or permanent establishment? 

 
As for any other tax issue, the taxpayer may ask the tax authorities for a non 
binding ruling as to whether a certain degree of presence amounts to a 
permanent establishment.  It cannot be said, however, that the existence of a 
permanent establishment may be negotiated; the taxpayer files a request in 
writing describing all the facts and circumstances and the tax authorities 
provide their interpretation. 

 
(B) Is it possible to agree in your territory that some income attributable to 

business, or a branch, located elsewhere is outside the scope of tax? 
 

No. 
 
3.7 Particular businesses 
 

(A) Are there specific classes of business or types of business activity for 
which it is possible to agree a particular basis of computing tax liability 
which is not generally applicable? [e.g. for finance companies, the 
provision of intra-group services, companies with branches outside the 
territory etc.] 

 
No.  However, it is fair to say that, especially in the ‘70s and ‘80s, State-
owned companies had a privileged relationship with the tax authorities, so 
that favourable interpretations, in the form of non-binding rulings, were more 
easily obtained.  This influence has somewhat decreased over the years due to 
the privatisation of State-owned companies.  Nowadays, however, it can be 
affirmed that IRI (the State-owned conglomerate of distressed industrial 
enterprises) has a greater chance of getting a favourable interpretation than a 
private taxpayer.  Moreover, officers of such State-owned companies (such as 
ENI, the petrochemical group) have always had a strong influence in the 
drafting of regulations to  implement the status of specific business.  On the 
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contrary, in other circumstances, interpretations that might have benefited 
State-owned companies have been turned down by the tax authorities; this 
was the case, for example, when the national airline requested a particular 
interpretation of the concept of “leasing” which would have generated a 
lower tax burden on the renewal of the fleet. 

 
Moreover, in the shipping business, the recently introduced beneficial tax 
regime for the International Registry is being restrained by the restrictive 
interpretations of the tax authorities, notwithstanding the lobbying activity of 
the (strong) ship owners association. 

 
(B) Do the tax authorities publish lists of transactions or activities for which 

formal rulings or binding statements will be given? 
 

No.  The list of topics on which binding rulings can be issued is defined by 
statute. 

 
 
4 Rulings and advance agreements as to amount of profits 
 
4.8 Agreements on the amount of taxable income 
 

(A) Can the level of profit of any class of business or company be agreed in 
advance? If so, on what basis? 

 
No. 

 
(B) Is it ever possible to agree a basis of taxation which differs materially 

either from the rules provided by statute or from the accounts basis of 
taxation? 

 
No. 

 
(C) Is it possible to agree “cost plus” arrangements in your territory, 

whereby taxable profits can be determined as a basis of the costs of a 
business, irrespective of its actual income? In applying a “cost plus” 
basis, is it possible to agree to keep agreed costs out of the local territory 
so reducing the costs by reference to which the taxable profits are 
calculated. 

 
No.  In the past there have been specific requests to this effect by foreign 
investors (the most notable being a US computer manufacturer) which have 
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been rejected.  The US company offered to set up a co-ordination centre in 
Italy and committed to employ a certain number of people, on the condition 
that it was taxed on a cost plus basis.  The proposal was rejected and the co-
ordination centre was set up in a different country. 

 
4.9 Rulings and advance agreements for special regimes. 
 

(A) Where special tax regimes exist, (e.g. for investment in regeneration 
areas), or for particular classes of activity, is there a special procedure 
for obtaining tax rulings, either on whether a business can benefit from 
the special regime, or on the amount of taxable profits which will 
benefit? 

 
In the past, special tax regimes applied for businesses establishing plants in 
depressed areas (such as the South of Italy and certain areas of the North); the 
regime consisted of a ten-year exemption from the local income tax on profits 
derived from new or refurbished plants.  To obtain access to the incentives, it 
was necessary for the Technical Office of the tax authorities to check that the 
technical features of the plants amounted to the minimum prerequisites for 
the exemption.  If only part of the plants qualified for the exemption, only a 
percentage of the taxable income was exempt.  Such percentage was to be 
agreed upon with the tax authorities.  In any event, following action by the 
Commission, the special regime was terminated and remains applicable only 
to income from plants that were ready for operation by the 31st of December 
1993. 

 
4.10 Rulings and advance agreements on deductible expenses 
 

(A) Is it possible to agree that particular classes of expenses (which would 
not otherwise be tax deductible) will be tax deductible? 

 
Not really.  However, the characterisation of certain expenses is amongst  the 
issues that may be dealt with under the binding ruling procedure.  In 
particular, the taxpayer may ask the tax authorities to determine whether a 
certain expenditure is to be characterised as entertainment expense or as 
advertisement expense.  Only 1/3 of entertainment expenses are deductible, 
and the deduction is to be spread over five taxable periods; on the other hand, 
advertisement expenses are fully deductible, either in the taxable year in 
which they are incurred or in five equal yearly instalments at the option of the 
taxpayer.  Hence, by characterising a certain disbursement as an 
advertisement or entertainment expense, the tax authorities may impact 
significantly on the deductibility regime.  It must be noted, however, that the 
characterisation depends on the representation of the facts and circumstances 
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by the taxpayer and no negotiations take place. 
 

(B) Is it possible to agree that provided a certain level of taxable profits is 
achieved, the deductibility of expenses in excess of that figure will not be 
challenged? 

 
No. 

 
4.11 Safe havens 
 

(A) Are there ‘agreed’ or customary levels of profit which are acceptable 
for particular activities? 

 
No.  However, for assessment purposes, the tax authorities are preparing very 
detailed studies on the average profitability of each business.  If a taxpayer’s 
profitability is above this average, the likelihood of being investigated by the 
tax authorities decreases substantially.  Should an investigation take place, 
however, the compliance with the average profits would not be a mitigating 
factor. 

 
 
5 Rulings: Thin capitalisation and interest deductions 
 
5.12 Is there any restriction on the amount of interest for which a tax deduction may 

be obtained? 
 

If a business receives exempt interest and other income from public or private bonds 
acquired on or after 28 November 1984, interest paid is not deductible up to the 
amount of the exempt interest. 

 
The excess interest paid is deductible in an amount corresponding to the ratio between 
gross taxable income and total gross income, with some adjustments.  For the purposes 
of determining the ratio, the exempt income mentioned above is not taken into account 
in computing total gross income.  Moreover, foreign-source dividends and interest are 
included in full in gross taxable income, even if they are fully or partly exempt from 
tax by law or under a tax treaty. 

 
5.13 What is the approach of your tax authority to rules relating to the ratio of debt 

to equity in foreign owned companies (i.e. questions of thin capitalisation)? Is the 
approach consistently applied?  

 
No thin capitalisation law or practice exists in Italy.  Rather than discouraging debt, 
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the system encourages equity by allowing the reduction of the corporate tax rate in the 
presence of qualifying equity injections in cash. 

 
5.14 Can an agreement on a preferred debt/equity structure be secured more easily 

by using a back-to-back deposit or guarantee arrangement with an unrelated 
bank or lending institution? 

 
No. 

 
5.15 Is it possible to agree the amount of interest expense that should be attributed to 

a branch?  
 

No. 
 
5.16 Is it necessary to demonstrate an actual interest expense (whether for a branch 

or a company), or can a ‘notional capital’ computation be applied? 
 

Interest can be deducted only if actually paid.  No ‘notional capital’ computation can 
be applied. 

 
 
6 Transfer pricing issues 
 
6.17 What are the practical procedures used for determining transfer prices for 

controlled transactions in relation to intra-group service activities and financial 
services? Please set out a brief description of the procedures, with details only to 
the extent that those procedures may be relevant in influencing the location of 
business.  Is the handling of transfer pricing issues dealt with on a centralised 
basis? 

 
Transfer pricing issues arise only with respect to direct taxation.  Italian transfer 
pricing practice derives extensively from the OECD work on the topic.  The main 
reference for the tax authorities is  Circular 32/9/2267 of 22 September 1980, which 
follows closely the 1979 OECD Report on transfer pricing.  The tax authorities have 
not published updates to reflect the 1995 OECD Report on transfer pricing.  However, 
the Ministry of Finance has published an official translation of this report.  In practice, 
it can be affirmed that current OECD practice can be applied in determining transfer 
pricing in Italy. 

 
When it comes to determining transfer prices, taxpayers normally consult with their 
advisers as to the calculation of the arms length value of the relevant transactions.  
There is no contact with the tax authorities at this stage.  In the case of audits, the 
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same tax officers in charge for the general audit – local tax officers – may question the 
taxpayer’s determination of the arms length value. 

 
Normally, the taxpayer will make its case, explaining to the tax officers the 
methodology used to determine the arms length value.  If the tax officers are not 
satisfied with the explanations of the taxpayer, they may require further explanation or 
may just assess the deficiency and issue a formal notice of assessment.  It cannot be 
said that such process is real negotiation, since the tax officers in charge of the audit 
do not have the power to claim an arms length value  on a basis other than the one 
adopted by the taxpayer. 

 
6.18 How, in practice, does the tax administration verify whether transfer prices are 

at arms length and how is this done when no comparable uncontrolled prices are 
available?  What methods are used and how are these chosen? 

 
The expertise of the Italian tax authorities in the field of transfer pricing is poor.  
Auditors tend to make assessments on the basis of any available information, whether 
or not this complies with the arms length principle.  For example, attempts have been 
made to adjust the price of supplies to foreign related distributors by reference to 
prices charged to unrelated retailers in Italy, regardless of the differences in the 
relevant markets and in the level of the chain of trade.  In other cases, transfer prices 
have not been questioned, in consideration of the fact that the foreign related party was 
resident in a high tax jurisdiction.  In general, apart from comparable uncontrolled 
transactions, Italian authorities do not have any consolidated practice in dealing with 
transfer pricing. 

 
6.19 How does the national tax administration ensure that the factors determining 

comparability, as defined by the OECD Transfer Pricing Guidelines, are taken 
into account?  In particular, does the national tax administration perform 
verifiable functional and risk analysis in each case separately or does it rely on 
sector specific and industry averages without, in practice, undertaking a case by 
case analysis? 
The national tax administration is just becoming aware of the importance of transfer 
pricing issues and is putting more emphasis on the training of the tax officers.  There 
is no centralised data available on comparable factors and no verifiable functional and 
risk analysis either on an aggregate basis or on a case by case basis is performed. 

 
6.20 What administrative flexibility is available in the application of formal or 

informal Advance Pricing Agreements? What are the disclosure and 
documentation requirements? Are Advance Pricing Agreements administered 
centrally? 

 
No formal or informal advance pricing agreements practice exists. 
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6.21 Are there regular enquiries on the operation of transfer pricing rules, and 

Advance Pricing Agreements and are the enquiry practices centrally monitored? 
  

 
The Central Service of Tax inspectors conducted a one-off analysis of transfer pricing 
rules as applied by the tax authorities in 1996.  The report noted that the tax officers 
lacked the necessary expertise properly to apply the transfer pricing rules and urged a 
stronger commitment by the tax authorities to improve such expertise by enhancing 
training programmes. 

 
6.22 Which party has the burden of proof regarding the application of the arms 

length principle? 
 

The taxpayer has to comply with the arms length principle in the self assessment of its 
taxable income and payment of the relevant tax.  This implies that, in the case of a tax 
investigation, the taxpayer has to prove to the tax officers that the prices used were 
determined in accordance with the arms length principle.  If the tax authorities want to 
adjust the prices used by the taxpayer, they have to proceed with a recalculation of the 
said prices.  However, the tax authorities generally do not have sufficient expertise to 
proceed with the recalculation, nor do they have sufficient information on comparable 
transactions. 

 
 
7 Further Questions 
 
7.23 Are there any other administrative practices or tax rulings (including advance 

agreements or exercise of discretion by tax authorities) which are operated in 
your territory which might influence the location of business? 

 
In some territories, where the business culture is more developed, it is generally felt 
that the local tax authorities have developed better skills in dealing with business tax 
issues.  Hence, it might be easier to establish a company in such areas (typically in the 
North).  However, this kind of consideration plays a very marginal role in making 
decisions as to the location of business. 

 
7.24 Are there any other general comments you wish to make about administrative 

practices in your territory? 
 

In general, I would not consider Italian administrative practices to be a factor which 
encourages business.  Businesses feel that contacts with the tax authorities are 
potentially very harmful rather than beneficial.  Certain industrial associations have 
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proved to be particularly influential on the central tax authorities as to the 
interpretation of legislative provisions which may impact on their business.  This is 
especially true for the banking, insurance and leasing businesses.  An example may be 
the wide interpretation of the meaning of a financial transaction for the purposes of the 
VAT exemption. 

 
7.25 From your experience and knowledge of other territories in the EU, do you think 

that your territory offers a more or less flexible approach to agreeing taxable 
profit than other countries? 

 
Based on my experience, I believe that in Italy, the practice of agreeing profits is 
absolutely non-existent. 

 
7.26 Are you aware of practices operated in other EU territories, details of which 

should be included in our report? 
 

No answer given. 
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LUXEMBOURG 
 
 
1 Preliminary and general issues 
 
1.1 Please provide a short introduction describing in general terms the prevailing 

‘culture’ in your territory in relation to administrative practices, covering the 
relative importance to businesses of tax rulings or advance agreements on tax 
liabilities, and describing their importance in the making of  commercial 
decisions. 

 
There is no formal general provision of law which provides for the rendering of 
advance rulings by the Administration or determination of the conditions and effects 
thereof. 

 
The advance ruling practice has been developed as a result of voluntary co-operation 
between the tax administration and taxpayers or potential taxpayers. Therefore, there is 
no strict distinction to be made between formal rulings which would qualify 
themselves as such and informal rulings which would not. 

 
In Luxembourg practice rulings typically consist of two elements: 

 
• the submission by the taxpayer or his adviser containing a description of the 

factual situation, together with the applicant's understanding of the legal 
position which governs the facts, and an application for confirmation of such 
position;  

 
• the response of the tax administration confirming that, assuming accuracy of 

the facts, the legal position as expressed by the applicant is correct and 
conforms with the position of the administration.  The response is generally, 
as to its form, contained in a brief statement attached at the end of a copy of 
the applicant's letter, or in a short letter of confirmation. 

 
Needless to say, instead of agreeing with the position of the taxpayer, the admini-
stration may, as the case may be, inform the applicant that the administration does not 
share its views, or that the administration is not willing to express an opinion. 

 
Moreover, the tax administration is not, subject to minor exceptions1, under an 

                     
1  Paragraph 56 of the "mesures d'exécution sur la retenue de l'impôt" (Lohnsteuerdurchführungsbestim-

mungen) authorises an employer to be informed whether and to what extent an employee is subject to 
the "impôt sur le salaire";  
Paragraph 385 AO authorises the Communes to be informed on the sharing of municipal taxes between 
the State and the Communes 
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obligation to respond to an application for ruling.  
 

For that reason, there can be no appeal against a negative ruling or the refusal or 
omission to issue a ruling. 

 
In addition to advance rulings as dealt with herein, there is also the administrative 
practice of issuing "Circulaires" of the "Directeur des Contributions" in relation to 
direct taxes.  Circulaires, known as "Circulaires LIR" when they are made in relation 
to income tax, originally take the form of instructions given to all the local and special 
"Bureaux d'imposition". While these are binding on the officers in charge of taxation 
under the hierarchy of the administration 2, taxpayers are neither bound by, or able to 
enforce, such Circulaires since the existence of such a state of affairs would conflict 
with the constitutional principle of the legality of tax 3. Accordingly, such circulars 
will not be legally binding in the administrative and tax courts 4 

 
Some Circulaires however represent more than administrative guidance and are of a 
regulatory nature. An example is the Circulars or Instructions of the Directeur de 
l'Administration des Contributions concerning the amount of lump-sum provisions 
("amortissement forfaitaire") which banks are authorized to make.  The current 
instructions of this type are the "Instructions du Directeur des Contributions du 16 
décembre 1997" issued under the heading "Provision pour actifs à risques pouvant être 
constituée par les établissements de crédit visés par les articles 33 et 35 de la loi du 5 
avril 1993 relative au secteur financier". 

 
In summary, this allows banks to make provision for a reserve ("constitution en 
franchise provisoire d'impôts d'une provision forfaitaire pour actifs à risque") in the 
amount of 1.25% of their global credit risks, with an additional limitation under which 
these risks must not exceed 12.5 times the amount of capital and reserves required 
with respect to these credit risks.  

 

                                                                    
 

2  Alain Steichen, Manuel de droit fiscal, p. 323 

3  Steichen, op cit., p. 314, 315, 323; IBFD, The International Guide to Advance Rulings, Luxembourg, p. 
5 

4  see Court precedents listed by Steichen, op. cit., footnote 3 
 

These "Instructions" were approved by the Minister of Finance. The accounting 
treatment of these reserves was the subject of a circular letter of the supervisory 
authority for banks, the Institut Monétaire Luxembourgeois, on 22nd December 1997 
addressed to all banks in Luxembourg, including branches of non Luxembourg banks. 
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Similar "Instructions" of the Directeur des Contributions accompanied by similar 
Circulars of the Institut Monétaire Luxembourgeois were issued in respect of reserves 
which banks were authorized to make in respect of costs to be incurred as a result of 
the "passage à l'euro" as well as with respect to the year 2000 5. 

 
Pursuant to chapter V. of the instructions of 16th December 1997, reserves in excess 
of the limits contained therein are allowable only if the taxpayer bank submits due 
evidence of the fact that the higher reserve corresponds to the proportion of losses on 
credit risks previously suffered. 

 
In all other respects, the reporter is not aware of circumstances where the 
administration would exercise any discretion in applying these instructions. 

 
In the more distant past, similar collective rulings, serving as a guideline, were issued 
on the maximum writing off of sovereign debt of developing countries 6. 

 
The concept of advance ruling differs fundamentally from the manner of exercise of 
powers which have been granted to the administration by certain specific provisions of 
law where the administration’s decision by itself, either creates or confirms a 
determined and derogatory tax treatment.  

 
Such a power is granted by Article 9 of the income tax law 7 to the Minister of Finance 
whereby he may determine a lump sum taxation system for persons setting up their 
domicile or principal office in Luxembourg, a system which was used for some time to 
encourage the establishment of industries in Luxembourg. This is, to the best 
knowledge of the writer, no longer practised due to the prohibition or regulation of 
financial aid under the EC Treaty. 

 
As an alternative, but within the limitations and conditions set forth pursuant to 
Articles 92 and 93 of the EU Treaty, certain legislation allows the Government to 
grant certain tax advantages for established or new types of business and activity. 

 

                     
5  as to transparency and publication with respect to these circulars and instructions see 2.4.(A) 

hereafter 

6  see also 3.3.(ii) hereafter 

7  Article 9 LIR: 
      " Le ministre des finances peut, sur la proposition de l'administration des contributions et après 

délibération du gouvernement en conseil, déterminer forfaitairement l'impôt des personnes qui, 
venant de l'étranger, établissent leur domicile fiscal au Grand-Duché, et cela pour au maximum 
les dix premières années de cet établissement." 

Article 11 of the law of 27th July 1993, as amended by the law of 21st February 1997 
"ayant pour objet le développement et la diversification économique et l'amélioration 
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de la structure générale et de l'équilibre régional de l'économie" provides for a 25 % 
tax exemption for a period of eight years on profits of new qualifying businesses or 
activities. 

 
This legislation contains definitions and criteria whereby the Government has no 
discretion to disregard these criteria and definitions in favour of the taxpayer or to 
refuse application against the taxpayer's demand by applying more stringent criteria. 

 
The law of 27th July 1993 is amplified by the règlement grand-ducal of 5th August 
1993 (which is published and is in force) as amended by a decree of 19th March 1997, 
which gives further details on criteria and practical application. 

 
The decision of the Government as to whether the conditions of the law are fulfilled 
must be taken by the two Ministers vested with jurisdiction in this regard (the Minister 
of Finance and the Minister of Economy) on the basis of the advice of a commission, 
instituted under Article 14 of the law, composed of representatives of the ministries. 

 
The decree contained in Article 13 provides for conditions of form under which 
taxpayers must apply (application to be presented in duplicate to the Ministry of 
Economy in good time, i.e. before the end of the year in which the new business has 
been put in operation, together with all justifying documents). 

 
Again, under the constitutional principle of legality of tax and equal treatment of 
taxpayers, the Government has no discretion, even though it must assess the facts and 
compliance with the conditions. In general, the benefits of this law are available to 
(i) enterprises defined as "petites et moyennes entreprises", (ii) regional aid in certain 
specific geographic areas, (iii) research and development and (iv) investments aiming 
at environmental protection and rational use of energy. 

 
The partial tax exemption is reserved for new enterprises or existing enterprises which 
introduce new manufacturing provided they contribute to the development and 
structural improvement of the economy or to a better geographical spread of activities. 

 
Decisions made in exercising these powers do not constitute advance rulings. 

 
Under the constitutional principle of legality in general 8 and of legality of tax in 
particular 9 and the fundamental rule of equal treatment of citizens in tax matters 10, 
rulings cannot change the law or derogate from it, but serve to confirm its application 
and interpretation.  

                     
8  Article 6 of the Constitution 

9  Article 101 of the Constitution 

10  as confirmed by Article 29 of the general law on taxes 
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Under these rules the administration has no discretion, although the administration 
may be called upon to exercise its assessment of facts as well as its interpretation of 
law. This principle - obligation of assessment but no right to discretion – is best 
expressed by the general concept of public law under which the administration has 
"une compétence liée". 

 
Rulings must not bring about a reduction of the tax burden but should assure 
predictability of the tax burden based on law 11. 
 

1.2 General approach 
 

(A) Please describe the way in which businesses and tax advisers setting up 
in your country approach tax planning. Do businesses and their advisers 
normally rely on advice as to the tax position or is it customary to 
approach the tax authorities for agreement on the tax status and 
treatment of new businesses or companies?  

 
It is fair to say that businesses and their advisers normally rely on advice as to 
the tax position and, except as described herein and subject to (D) hereafter, 
it is generally not customary to approach the tax authorities for an agreement 
as to the tax status and treatment of new businesses or companies. 

 
(B) Is it customary for a new company or business to discuss its tax position 

with the tax authorities, either in advance of setting up, or on an 
ongoing basis, beyond the ordinary obligation to file returns and pay 
tax? 

 
It is generally not customary, other than described herein, for a new company 
or business to discuss its tax position with the tax authorities in advance of 
setting up or on an ongoing basis, beyond the ordinary obligation to file 
returns and pay tax. 

 

                     
11  Alain Steichen, Manuel de droit fiscal, p. 313 
 

(C) Please give a general indication of the degree of discretion exercised by 
the tax authority in agreeing tax computations whether or not in 
advance. This question seeks general information only - specific details 
are requested below. 
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There is, in general, no discretion reserved to the tax authority in relation to 
tax computations. The exception to this principle is that the law reserves the 
tax administration the right to waive payment of taxes in cases where 
payment of such taxes would result in undue hardship for a taxpayer. This, to 
the knowledge of the writer, is applied only with respect to the taxation of 
natural persons outside the sphere of business  12. 

 
(D) In what proportion of inward investment transactions are the tax 

authorities likely to be involved in advance of the commencement of the 
project? What are the principal reasons for seeking to involve the tax 
authorities? 

 
The cases known to the writer where authorities (normally not the tax 
administration but the members of Government having jurisdiction, most 
commonly the Minister of Economy and the Minister of Finance) are 
involved in advance of the commencement of an industrial project are those 
involving the application of Article 11 of the law of 27th July 1993 as 
amended by the law of 21st February 1997 "ayant pour objet le 
développement et la diversification économique et l'amélioration de la 
structure générale et de l'équilibre régional de l'économie" 13. 

 
1.3 Process and content 
 

(A) Where rulings, advance agreements or similar arrangements are 
possible, with whom are these likely to be discussed in the first instance: 
with local tax offices, national tax offices, government officials, or at a 
ministerial level?  Please indicate in general terms the relative 
involvement of each of these levels of government in the process of 
obtaining a ruling. 

 

                     
12  paragraph 131 AO as amended by Article 97 (3) 3) of the law of 7th November 1996: 

      " Sur demande dûment justifiée du contribuable endéans les délais du § 153 AO, le directeur de 
l'Administration des contributions  directes accordera une remise d'impôt ou même la restitution, 
dans la mesure où la perception d'un impôt dont la légalité n'est pas contestée entraînerait une 
rigueur incompatible avec l'équité, soit objectivement selon la matière, soit subjectivement dans 
la personne du contribuable. Sa décision est susceptible d'un recours au tribunal administratif, 
qui statuera au fond." 

 

13  see 1.1. above and note 3 
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Currently, in the areas (as indicated in sections 4. and 5. hereafter) where 
rulings are most frequently issued, they are given, and sometimes discussed 
with, for direct taxes, the local tax office, the "Préposé du Bureau 
d'imposition", being the tax office with responsibility for taxing the relevant 
enterprise or profession 14. In relation to indirect taxes, rulings are granted by 
and discussed with the local "Receveur de l'Enregistrement". Only where the 
application of law or double taxation avoidance treaties of a more general or 
newly debated matters are concerned are applications for rulings submitted at 
a national level. In the case of direct taxes applications are submitted to the 
"Directeur de l'Administration des Contributions"  and for indirect taxes to 
the "Directeur de l'Administration de l'Enregistrement".  Some rulings 
regarding "1929 holding companies" have been "generalized" through the 
Minister of Finance, and the special regime of the "Holding milliardaire" 
under the Decree of 17th December 1938 is to be confirmed by the Minister 
of Finance 15.  As mentioned in 1.1. above, the instructions and circulaires 
relating to lump sum provisions are also endorsed by the Minister of Finance. 
 Other than the above, to the best knowledge of the reporter, the Government, 
through the Ministry of Economy and the Ministry of Finance, is involved 
solely in applying the law of 27th July 1993 16. 

 
(B) Does the agreement of a ruling of an advance agreement generally 

involve some degree of ‘negotiation’ with the tax authority, or does the 
tax authority simply respond to a request and deliver an interpretation 
or ruling on its view of the law? 

 
Although in some cases, oral explanations are given to the tax office involved 
in obtaining a ruling, the general practice is that the authority responds to a 
request by confirming their agreement in writing together with the opinion 
submitted to them. In most cases (particularly in rulings delivered by the tax 
office which is responsible for enterprises in financial sector) rulings are 
given by returning to the applicant a copy of their letter with confirmation of 
the views expressed in the application together with appropriate reservations 
if any. 

 

                     
14  see 2.2.(A) hereafter 

15  see 3.3. hereafter 

16  see 1.1., note 3, and 1.2.(D) above 
 

(C) To what extent do the revenue authorities investigate the facts of a 
particular case before giving a ruling? Will a pre-ruling procedure 
involve meetings, a site visit, an audit or investigation by 
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correspondence? Does this vary according to the nature of the ruling or 
the scale of the operation? 

 
In practice, there is no pre-ruling procedure involving meetings, site visits, 
audit or investigation by correspondence.  The nature of the rulings 17 is that 
they are binding on the administration only to the extent the facts therein are 
correct and complete.  Where it transpires that the submissions of the 
taxpayer are incorrect or incomplete, which will normally be the case when 
annual taxation is assessed or where, for example in matters concerning 
capital duty, the notarial deed subject to capital duty turns out to be different 
from that described, the tax administration will be free to disregard its own 
ruling. This will normally render prior investigation unnecessary. 

 
(D) Do rulings or advance agreements relate separately to different taxes, or 

is a ‘global’ ruling or advance agreement on the tax affairs of a business 
generally possible? 

 
Rulings always relate to specific taxes and therefore where a ruling is sought 
in connection with a particular transaction (such as a merger or demerger) 
applications for rulings will be submitted separately in respect of direct 
taxation to the competent tax office of the Administration des Contributions 
and, in respect of capital duty for example, to the competent office of the 
Administration de l'Enregistrement. 

 
1.4 Tax rulings or practices involving collateral agreements 
 

(A) Are there circumstances in which obtaining tax rulings or advance 
agreement, will depend on the business committing to employ a 
specified number of individuals, or to carry on business for an agreed 
period, etc? 

 

                     
17  see 2.3. hereafter 
 

The writer is not aware of any circumstances in which the obtaining of 
rulings or advance agreements will depend on the business committing to 
employ a specified number of individuals, carry on business for an agreed 
period, or other such conditions. However, it may be important for the tax 
administration to consider the seriousness and genuineness of a transaction. 
Certain provisions of law exclude particular tax exemptions in this case of 
assumption of abuse of law, and make the benefit of the relevant provision of 
law subject to the existence of serious economic reasons. As an example, 
Article 97 of the law on income tax (LIR) governing income from capital 
investments ("revenus de capitaux mobiliers"), which provides that capital 
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returned to an investor in the course of a reduction of capital is not a taxable 
income, excludes this exemption if the reduction of capital is not "motivée 
par de sérieuses raisons économiques".  

 
More generally, in cases where an abuse of law is possible, the applicant for a 
ruling will, or will be requested to, submit information regarding the 
substance of a business or permanent establishment including availability of 
functioning offices and employment. 

 
1.5 Agreement on tax collections 
 

(A) Is it ever possible, where a business and tax authority agree that a tax 
liability exists, to enter into an agreement or understanding that the tax 
will not be paid, or that the tax authority will take no steps to collect 
some or all of that tax liability. 

 
It is neither possible for, nor is it ever the case in practice that, a business and 
a tax authority will agree that, despite the existence of a tax liability, tax will 
not be paid or that the tax authority will take no steps to collect some or all of 
that tax liability 18. 

 
(B) Are there circumstances in which the tax authority agrees to apply less 

stringent tax collection procedures, or to forgo collection of tax 
altogether as part of an agreement as to future activities or otherwise? 

 
There are no circumstances in which the tax authority would agree to apply 
less stringent tax collection procedures or to forgo collection of tax altogether 
as part of an agreement as to future activities or otherwise. 

 
 

2 Structural issues 
 
2.6 Legal basis for tax rulings (including practices, agreements with or exercise of 

discretion by, tax authorities):  
 

                     
18  see the exception as to personal hardship under 1.2.(C) 

 

(A) Is there specific legislation providing for tax rulings or other similar 
advance agreement in relation to the level of taxation, or tax treatment? 
 The response to this question should not deal with Advance Pricing 
Agreements in relation to transfer pricing, which are dealt with at 
question 6 below. 
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There is no specific legislation providing for tax rulings or other similar 
advance agreements in relation to the level of taxation or tax treatment. 

  
(B) In addition to legislation dealing with tax matters, is there any statutory, 

constitutional or case law dealing with administrative matters generally, 
or with the powers or limits on power of government or government 
bodies which is relevant to tax rulings or similar practices? 

 
The administration is bound by the general principle of good faith, serving 
the imperative need to assure legal reliability whenever the taxpayer, having 
received the ruling, takes action in accordance with the intentions described 
in his application. 

 
The principle of good faith is a very general one. It is not limited to tax law 
and extends beyond public and administrative law 19. 

 
In the general administrative field, the principle of good faith is the basis of 
the law of 1st December 1978 which covers procedures to be followed by 
public administration in non-litigious matters and the decree of 8th June 1979 
based on that law 20. This legislation aims to protect the citizen - regardless of 
his nationality or whether he is a natural person or a legal entity - in his 
relationship with the Government or municipal administration. 

 
Although this legislation does not use the word "good faith" or "bonne foi", it 
is this concept which underlies its rules and the right of the citizen to rely on 
the acts of the administration. 

 

                     
19  Although contract cannot be the legal basis of a tax ruling, it is of interest to note that, pursuant to 

Article 1134 of the civil Code, contracts must be performed in good faith. The principle of good faith 
underlies certain amendments to the civil Code by the law of 15th May 1987 which aim particularly, but 
not exclusively, at more consumer protection. 

 

20  loi du 1er décembre 1978 réglant la procédure administrative non contentieuse; règlement grand-ducal 
du 8 juin 1979 relatif à la procédure à suivre par les administrations relevant de l'Etat et des communes 
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In particular, Article 8 of the decree protects against the retrospective repeal 
of a decision 21, and Article 9 provides for certain protective procedures 
where an administration intends to prospectively repeal or amend a decision 
which created or recognised rights of a party 22. 

 
It is somewhat surprising that, pursuant to Article 5 of the law of 1st 
December 1978, this law and the decree enacted under it are not applicable to 
procedures relating to direct taxes. The reason for matters of direct taxation 
being so excluded is that the legislator was, rightly or wrongly, at that stage, 
of the opinion that the provisions of the general law on taxes 
("Abgabenordnung") afforded sufficient protection for the taxpayer.23 It is 
recognized that the "Abgabenordnung" is generally not applicable outside the 
field of direct taxes. 24 

 
Nonetheless the rules of the decree of 8th June 1979 will, in principle, be 
applicable to the whole area of indirect taxation including registration duties, 
capital duty and VAT, to the extent that the legislation in that field does not 
afford the same or at least equivalent guarantees to the taxpayer. The fact is 
that legislation on indirect taxes, dates in part from the period of the French 
revolution but is also being based on EU Directives which are relatively 
recent in the field of added value tax.  This legislation does not in general 
provide for procedures aimed at protecting taxpayers to the same extent as the 
protection afforded under the decree of 8th January 1979. 

 

                     
21  Article 8: 

      " En dehors des cas où la loi en dispose autrement, le retrait rétroactif d'une décision ayant créé ou 
reconnu des droits n'est possible que pendant le délai imparti pour exercer contre cette décision 
un recours contentieux, ainsi que pendant le cours de la procédure contentieuse engagée contre 
cette décision. Le retrait d'une telle décision ne peut intervenir que pour une des causes qui aurait 
justifié l'annulation contentieuse de la décision". 

 

22  Article 9: 
                 " Sauf s'il y a péril en la demeure, l'autorité qui se propose de révoquer ou de modifier d'office 

pour l'avenir une décision ayant créé ou reconnu des droits à une partie, ou qui se propose de 
prendre une décision en dehors d'une initiative de la partie concernée, doit informer de son 
intention la partie concernée en lui communiquant les éléments de fait et de droit qui l'amènent à 
agir ……" 

 

23  Jean Olinger, "La procédure administrative non contentieuse", 1992, Imprimerie Saint-Paul; Jean 
Olinger, Introduction à l'étude du droit fiscal luxembourgeois, Etudes fiscales, 1994, no 193 

 

24  Paragraph 3 of the Abgabenordnung; see note 2) in Code Fiscal, Dispositions d'ordre général, 1 par. 
2, p. 2 

The practice of rulings in relation to registration taxes is restricted by a rule 
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pursuant to which, as to the "droits d'enregistrement", the "receveur" is not 
authorized to issue an opinion on the tax to be collected prior to the 
registration of the deed. Despite this provision, the "receveurs", with respect 
to capital duties, are prepared to examine a draft of proposed notarial deed on 
an informal basis and express their views as to whether and to what extent 
registration tax or capital duty are due. Such opinions, which are also 
frequently requested by notaries to cover their potential personal liability to 
tax, are expressed pursuant to the applicable law and its interpretation and 
imply no concessions or relief as to tax. 

 
Subject to the above, it should be noted that Articles 8 and 9 of the decree 
afford additional background to the binding effect of rulings in regard of 
indirect taxation. 

 
(C) Is there any published guidance on the extent to which discretion over 

the determination of tax liabilities may be exercised? 
 

There is no published guidance in connection with tax rulings. 
 
2.7 Administrative issues 
 

(A) How is your tax authority organised in relation to giving rulings 
(including practices, agreements with or exercise of discretion by, tax 
authorities)? Does one inspector deal with all aspects of a businesses’s 
tax affairs (including payroll and social security taxes, and VAT)? 

 
Rulings are given by the administration or tax office which has jurisdiction 25. 
As an example, rulings to be obtained for instance in respect of an employer's 
duty to withhold tax on severance payments to employees will be addressed 
to the payroll office (Bureau de la retenue d'impôt sur les salaires). Social 
security is administered by a completely different administration, the Office 
des Assurances Sociales, and the writer is not aware that that administration 
is in the practice of making rulings.  VAT is the responsibility of the 
Administration de l'Enregistrement and, where a ruling is sought, it should go 
to the head office of that Administration. 

 

                     
25  see the response under 1.3.(D) 
 

(B) Is there a national office dedicated to providing rulings (including 
practices, agreements with or exercise of discretion by, tax authorities), 
or are these given ad hoc by offices dealing with particular taxpayers or 
particular classes of companies? How is the national office involved in 
local decisions? Are there different classes of rulings or practices which 
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are dealt with at different levels (e.g. formal rulings given at a national 
level, ‘interpretations of law’ given locally)? 

 
There is no national office dedicated to providing rulings 26.  

 
(C) Are there regional or local offices dealing, e.g. with particular 

businesses, regional incentives or with local taxes? 
 

The division of responsibility between the tax offices and the field of juris-
diction of the various offices is determined either by business or professional 
activities or by location. 

 
2.8 The effect of rulings and advance agreements 
 

(A) Are rulings or other agreements with tax authorities binding on the tax 
authority and the taxpayer? 

 
As mentioned in 2.1 above, rulings are binding on the tax authority under the 
principle of good faith. The conditions for such binding effect are that:  

 
-  the application applies to a specific factual situation; (the tax 

administration considers that it should not be called upon to give 
abstract advice on tax law.) 

 
- the application has given an accurate and complete description of 

the facts; 
 

-  the taxpayer must have made effective use of the tax ruling by 
organising its business on the basis of the ruling; (if this were not 
the case, there would be no basic need for legal certainty and 
reliability.) 

 
-  the authority issuing the tax ruling had jurisdiction on the subject 

matter; (it is, however, generally accepted that where the applicant 
receives a response from the office of the administration to which 
the application was addressed, it is to be assumed that that office did 
have jurisdiction, again based on the concept that the taxpayer may 
in good faith rely on the Administration's action.) 

                     
26  As to the competent offices see 1.3.(A), 2.2.(A) and 2.2.(C) 
 

- the information given by the administration was not prima facie 
erroneous. (this condition will apply only in exceptional cases such 
as where it would be obvious from the response that the 
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administration misinterpreted the facts or the intentions of the 
taxpayer.) 

 
(B) Do rulings or advance agreements last for a specific period of time? 

 
The law under which the ruling has been issued, must remain in force for the 
period during which the ruling is to be applied. Nothing can prevent the law 
from applying as and from the date it comes into force by the will of the 
legislator. In such a case however, relief from hardship could conceivably be 
found under the equity principle 27. 

 
Mostly, rulings do not determine a fixed period during which they are appli-
cable. Their duration is determined by the situation to which they were 
addressed and by the law to which they are deemed to apply remaining in 
force. 

 
(C) What other restrictions can be applied to rulings? 

 
There are no other restrictions which would normally apply to a ruling. 

 
(D) Do taxpayers in practice report changes of circumstances to the tax 

authorities so that rulings are amended? 
 

As rulings are binding only to the extent the specified facts are and remain 
accurate and complete, it is in the taxpayer's interest to report changes of 
circumstances so that the relevant ruling may either be confirmed despite 
such change, declared no longer binding or amended accordingly. 

 
(E) Can the tax authority withdraw a ruling or advance agreement once 

agreed or revoke it for a particular reason? If so, in what circumstances, 
or for what reasons? How often are rulings revoked by tax authorities? 

 

                     
27  see 1.2.(C) above 
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Pursuant to the principle of good faith under which rulings are binding in 
effect, the tax authority cannot in principle withdraw a ruling or advance 
agreement 28. There are no circumstances known to the writer under which 
rulings would have been revoked. The reporter is however aware of one case 
where a ruling was issued by the central administration, then disregarded by a 
local office and where the central administration then confirmed the position 
of the local office. Ultimately, in negotiations with the administration, the 
ruling was reinstated. 

 
(F) What are the consequences of a revocation? Is the ruling or advance 

agreement subsequently modified or rendered void? Does a revocation 
affect past years or only the future? 

 
If a ruling were revoked even only prospectively, this would be a serious 
breach of the principle of good faith if the taxpayer had based his business 
decisions on the ruling for that future time. 

 
(G0 How and how regularly is the compliance with the terms of the ruling 

controlled or audited by the tax authorities? What proportion of rulings 
are in fact audited? 

 
Compliance with the terms of the ruling is, as regards direct taxation, 
controlled annually in connection with the tax assessment. This does not 
necessarily imply a specific audit. For all substantial companies which are 
required by law to produce a professional audit of the annual accounts, it is 
the obvious duty of the external auditor (and indeed of the internal auditor in 
those companies where regulations impose internal audit such as banks, other 
professionals of the financial sector and insurance companies) to verify that 
the conditions for the ruling are still applicable otherwise the reserves 
("provisions") to be made for tax would be insufficient. 

 
2.9 Transparency and publication of rulings and advance agreements 
 

(A) Are details of rulings, or information on advance agreements or similar 
practices, published, whether with or without the parties being 
identified? 

 
The Circulars and Instructions referred to under 1.1. above are sent out by the 
Luxembourg Monetary Institute to the management of all banks ("à la 
Direction de tous les établissements de crédit"). Circulars regarding taxpayers 
generally are available on demand and circulated to interested persons who 

                     
28  see 2.1.(B) 
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have asked to receive such Circulars.  
 

Other than as mentioned above, there is no publication of individual rulings 
or other information thereon.  Such publication, if it directly or indirectly 
disclosed information relating to a taxpayer, would infringe the principle of 
confidentiality of taxation. 

 
In relation to holding companies under the law of 31st July 1929, abstracts of 
letters from the Minister of Finance and of the Directeur de l'Administration 
de l'Enregistrement are published in the relevant chapters of the Code fiscal.  
This is a compilation of tax laws published by a private editor under the 
guidance of the tax administration. 

 
In addition, in relation to general tax law and direct taxation, the Etudes 
Fiscales, published by the same editor, contains articles and commentaries on 
law by a number of qualified tax officials. These, while assumed to reflect 
personal views of the authors, do provide reliable information on how tax law 
is interpreted by the tax administration itself.  

 
(B) How do third and interested parties get information about the 

availability and terms of rulings and similar practices? 
 

Other than the above there are no specific means by which third and other 
interested parties can obtain information regarding the availability and terms 
of rulings and similar practices, other than through their legal advisers or 
auditors. 

 
(C) Do the tax authorities exchange information with the tax authorities of 

other jurisdictions about the rulings applied to taxpayers? 
 

The tax authority is authorised to, and as a matter of practice does, exchange 
information with the tax authorities of other jurisdictions in connection with 
rulings relating to the application of double taxation avoidance treaties. 

 
(D) Do the tax authorities impose confidentiality on taxpayers who are 

party to rulings or advance agreements, requiring them not to disclose 
details of any agreement to third parties? 

 
The writer is not aware that tax authorities impose confidentiality on 
taxpayers requiring them not to disclose details of rulings to third parties. 
Sometimes, however, rulings specify that they are issued for a determined 
transaction and do not necessarily constitute a precedent for future cases or 
other transactions of that nature. 
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3. Rulings for particular companies or classes of business: 
 

General comment:  The questionnaire calls upon the writer specifically to address the  
circumstances in which a ruling, advance agreement or exercise of discretion by the 
tax authorities produces a result which differs from that which might apply on a strict 
application of  the law. Fundamentally this should never occur as tax authorities are 
not entitled to grant derogations from law. As mentioned above, rulings are not 
intended to provide a reduction of the tax burden which would apply under the law, 
but are essentially intended to assure predictability of the tax based on law. Rulings 
are essentially intended as an advance interpretation of tax law in cases where the 
result of the application of the law is uncertain. There may, however, be circumstances 
where the uncertainty does not lie in the interpretation of the law, but in the 
assessment of the facts and where the ruling sets in advance a certain level of taxable 
income or taxation in cases where the assessment of income would be difficult or 
impossible. 

 
3.1 Whether a company is within the charge to tax 
 

(A) Is it possible to agree that, even though a company may in fact satisfy 
the test for residence within a territory (eg by reason of place of 
incorporation or place of effective or central management), the 
company will not be within the scope of a particular tax, for instance by 
agreeing that it should be treated as non-resident? 

 
In certain circumstances, there may be some doubt as to whether a company 
has its effective place of management in Luxembourg.  Companies are fully 
subject to taxation ("unbeschränkte Steuerpflicht") by virtue of domicile or 
residence if either the registered office ("Sitz") or the place of its effective 
central management ("Ort der Geschäftsleitung" being defined as the 
"Mittelpunkt der geschäftlichen Oberleitung") is in Luxembourg29. Questions 
may arise in connection with companies incorporated abroad, particularly in 
countries where day to day administration is difficult due to distance or lack 
of infrastructure and where such companies obtain so-called headquarter 
services30 in Luxembourg. The purpose of the ruling in those cases is to 
obtain confirmation that the performance of such administrative services in 
Luxembourg does not entail submission to full taxation of such foreign 
companies in Luxembourg.  

 
                     

29  as defined in Article 15 of the "loi d'adaptation fiscale" ("Steueranpassungsgesetz") 

30  see 3.3. hereafter 
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The conditions applied are that the services are purely of an administrative 
nature, no business decisions are taken in the carrying out of those services 
and that those services do not imply any commercial activities.  As far as the 
writer is aware these conditions have been consistently applied in the few 
cases of which the writer is aware. 
There is no concept of a non resident Luxembourg company.  
 
In certain circumstances, holding companies under the law of 31st July 1929 
(which are characterised by the exclusion of any commercial or industrial 
activity) may ask for confirmation as to whether certain participations, e.g. in 
partnerships (sociétés civiles) or other "sociétés de personnes" are eligible for 
investment under the particular tax regime afforded to such companies, as 
otherwise the benefit of the 1929 holding company regime may be lost. 

 
3.2 Rulings and advance agreements on whether a permanent establishment exists 
 

(A) Is it possible to agree that an activity carried on in your territory by a 
non-resident company should not be treated as a taxable branch, agency 
or permanent establishment? 

 
There may be cases where the activities of a foreign company in Luxembourg 
may or may not constitute a permanent establishment as defined by internal 
law or by a double taxation avoidance treaty. The writer is, however, not 
aware of any cases where this has been the subject of a ruling. 

 
(B) Is it possible to agree in your territory that some income attributable to 

business, or a branch, located elsewhere is outside the scope of tax? 
 

Conversely, there may be uncertainty as to whether the activities of a 
Luxembourg company in another country constitute a permanent 
establishment whose income would be exempt from tax in Luxembourg 
under a double taxation avoidance treaty.  In practice this situation has arisen 
in connection with so-called "finance branches" where the administrative and 
financial management of an investment portfolio of a company has been 
conducted in an office in a country which provides an established investment 
and financial environment and, possibly, a level of taxation regarded as more 
acceptable than in Luxembourg.  Such branches have effectively been 
recognised in rulings obtained in Luxembourg.  These rulings are based on 
information given to the Luxembourg tax office as to the reality and 
substance of the permanent establishment abroad in respect of office facilities 
and employees. In such cases, the ruling may also extend to the proportion of 
that permanent establishment's income which should be attributable to the 
company in Luxembourg as a contribution to the general corporate 
management afforded by the head office. 
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In view of the fact that Luxembourg taxation extends tax to world-wide 
income and wealth, no such ruling can be issued in respect of countries with 
whom Luxembourg does not have a double taxation avoidance treaty as, for 
such countries, the branch would be fully taxable in Luxembourg. With 
respect to countries with whom Luxembourg has a double taxation avoidance 
treaty (Luxembourg treaties apply, in respect of branches in the other treaty 
countries, the exemption system), Luxembourg has no right to impose 
taxation on the branches in such countries nor has it any discretion as to the 
extent to which the country in which the branch is located submits such 
branch to tax. The Luxembourg tax administration is only entitled to claim 
that the principle office should be remunerated on an arms length basis in 
respect of the general services which are necessarily carried out by the 
principal office itself and made subject to tax in Luxembourg on that basis. 

 
To the knowledge of the writer, the assessment as to apportionment of the 
branch's income is not negotiated between the tax administrations of the two 
countries, although the Luxembourg tax administration requires submission 
of evidence that the branch is recognised as such in the other country. 

 
To the knowledge of the writer, based on a limited number of cases, the 
proportion of income of the finance branch to be attributed to Luxembourg 
for taxation varies between 5 and 10 %. The criteria used appear to be the 
degree of self-sufficiency of the finance branch and the importance of its 
business. 

 
3.3 Particular businesses 
 

(A) Are there specific classes of business or types of business activity for 
which it is possible to agree a particular basis of computing tax liability 
which is not generally applicable? [e.g. for finance companies, the 
provision of intra-group services, companies with branches outside the 
territory etc.] 

 
(i) In general, there are no specific classes or types of business in respect of 

which it would be possible to agree a particular basis of computing tax 
liability.  

 
(ii)  One exception may be the provision of intra-group administrative services 

where, for the very reason that the relevant administrative services are 
rendered exclusively to companies of the group, it would be necessary to 
examine in each case  if, and to what extent, remuneration for such services is 
at arms length. In order to avoid such difficulties and to provide certainty as 
to the taxation which will apply, rulings may be sought on an individual basis 
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in order to determine income on the basis of a percentage of overall cost 
incurred by the provision of such services in terms of rent, salaries, 
equipment etc.  

  
  The activities of such "headquarters" are  limited to intra-group 

administrative services, such as organisational services of a central or 
secretarial nature, publicity, marketing and marketing studies, supply, 
collection and processing of technical or administrative information, relations 
with national and international authorities, centralisation of financial and 
administrative work, data processing and legal expertise, and provision of 
services and assistance directly or indirectly in relation to specified activities, 
excluding investment activities and financial operations and the receipt of 
royalties.  

  
  This list of permitted or excluded activities was originally set out in an 

administrative Circular of the Administration des Contributions dated 12th 
June 1989 (Circular LIR 119). 

  
  This circular, which was also to set normal remuneration for such services at 

a minimum of 5 % of total expenses, was abolished by Circular LIR 1119 of 
20th February 1996. The reason for revocation was not explained but it is 
generally accepted that the number of "headquarters" was small – and the 
writer believes this is still the case 31 – thus not justifying the maintenance of 
a general ruling. The reference in the title to "centre de coordination" was 
misleading as the list of services, with the exclusion of any financial services, 
allowed no comparison with the "centre de coordination" or "finance 
branches" practised in other jurisdictions. In addition, the conditions for 
application turned out to be overly restrictive: as an example, the Circular 
required the parent company of the application "international group" to be a 
foreign company, which would have excluded, had it to be applied strictly, 
Luxembourg groups or multinational groups headed by a 1929 holding 
company or a Soparfi 32. 

  
  In certain cases where companies had received approval under this circular, 

they obtained confirmation that they could continue the practices so 
approved, possibly subject to revocation. 

  

                     
     31  the reporter knows only of two such headquarter companies which were in existence before the 
derogation of circular LIR 1119 
      

32  as to these terms see hereafter and also 5.4. hereafter 
 



LUXEMBOURG 
 
 
 

 
Report on Administrative Practices in Taxation 
SIMMONS & SIMMONS/8 / W80067 / JET  D8/227932-2 21 

  Individual rulings, together with determination of a cost plus rate, have 
continued to be given since 1996, but to the knowledge of the writer, only in 
order to confirm the regime which had been previously permitted under 
Circular LIR 119. 

 
It should be noted that administration of Luxembourg companies by 
"domiciliataires" is conducted by banks, auditors, accountants and lawyers 
on a professional basis. This activity was regulated by the law of 9th June 
1999. Such "domiciliation" is not the subject of rulings. 

  
(iii) With respect to finance companies, as referred to by the questionnaire, 

reference should in the first instance be made to so-called "Holding 
companies". These are companies which may only invest in other companies 
and in securities and which may not conduct any commercial or industrial 
activity whether in Luxembourg or abroad.  Holding companies are governed 
by the law of 31st July 1929 and, if they fulfil the conditions thereof, the 
decree of 17th December 1938. No ruling is required 33 in order to obtain the 
benefit of such regimes which are applicable by virtue of law.  The 
conditions of such regimes may be subject to investigation and audit by the 
Administration de l'Enregistrement.  

 
For some time the holding company regime under the law of 1929 was used 
for so-called "sociétés holding de financement". Under a circular-letter of the 
Minister of Finance of 9th September 1965 it was recognised that holding 
companies formed by international and multinational groups could serve as 
an instrument for bond issues and the proceeds of such issues could be lent 
on to, but only to, companies of the relevant group. While 1929 holding 
companies are normally subject to a 1:3 equity debt ratio, these companies 
were subject to a ratio between equity and bonds of 1:10. As equity is subject 
to capital duty on incorporation or increase of capital still maintained by 
Luxembourg at a rate of 1 %, and as the "taxe d'abonnement" at an annual 
rate of 0.20% applies to equity, the success of the "société holding de 
financement" declined rapidly and these companies soon disappeared, 
international bond issues being made at much lower or no cost by overseas 
offshore companies. 

 

                     
33  subject to what is said in 3.1.(A) 
 

(iv) Undertakings for collective investment, which are also exempt from income 
and wealth tax but are subject to a tax on net assets, are governed by the laws 
of 30th March 1988 and 19th July 1991 and must obtain the approval, under 
severe conditions as to fit and proper administration and management and 
subject to applicable investment restrictions, of the Commission de 
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Surveillance du Secteur Financier. There is no practice of giving tax rulings 
in this respect. 

 
(v) Companies which do not avail themselves of such exempt regimes and which 

are thus subject to normal taxation may avail themselves of the parent 
subsidiary exemption in respect of their investments in other companies. 
When such companies have as their principal purpose investment in other 
companies, they are often referred to, although no special tax regime is 
applicable to them, as "sociétés de participations financières" or "Soparfis". 
A ruling is normally not necessary for the application of the parent subsidiary 
exemption on dividends, liquidation proceeds and capital gains.  The writer is 
not aware of cases in which rulings would be issued whereby a more 
favourable treatment under the parent subsidiary exemption than that allowed 
under the law would be granted.  Where rulings are sought in respect of 
Soparfis this is mostly in connection with capital adequacy requirements 34.  

 
(vi) In certain cases Soparfis may have been used as intra-group borrowing and 

lending vehicles.  In such instances rulings have been obtained to determine a 
"spread" between interest payable on monies borrowed from other group 
companies or banks and interest received from intra-group borrowers. The 
spread determination used to be the subject of Circular LIR nr. 120 on so-
called "sociétés de financement de groupes internationaux". This Circular 
was abolished at the same time as Circular nr. 119 and the writer believes, for 
the same reasons, by Circular nr. 1120 of 20th February 1996. 

 
The writer does not know whether individual rulings have been obtained for 
this purpose since then. 

 
(B) Do the tax authorities publish lists of transactions or activities for which 

formal rulings or binding statements will be given? 
 

See (A) above. 
 
Other areas where rulings may be obtained 

 
For the sake of completeness, the following types of rulings are hereafter summarised: 
 

                     
34  see 5.2. hereafter 
 

(i) In some cases, there may be doubt as to applicability of the parent subsidiary 
exemption, for instance as to whether the conditions of duration of holding an 
investment are fulfilled. Such doubt may arise in the cases of mergers or 
demergers where rulings have been obtained to confirm that the condition of 
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duration is fulfilled by virtue of the holding of a participation in the absorbed 
or predecessor company. 

 
(ii) In connection with the issue of hybrid financing instruments applications 

have been submitted to the tax administration either to obtain confirmation of 
qualification of determined instruments as debt instruments so as to eliminate 
the risk of requalification and to ascertain deductibility of interest or, in the 
case of other instruments, to obtain confirmation of their qualification as 
equity so as to secure applicability of the parent subsidiary exemption.  

 
     (iii) Advance rulings are useful in the area of mergers and de-mergers to confirm 

the application of the provisions of law allowing the maintenance of book 
values, and accordingly the deferral of taxation of unrealised appreciation of 
assets, particularly where there is contribution of part of the assets and 
liabilities of a company constituting a "part autonome d'entreprise" in 
connection with a "scission" 35.  Sometimes an application is made to the 
Administration de l'Enregistrement for a ruling in connection with the same 
merger or de-merger transaction, to obtain confirmation of non-applicability 
of capital duty on qualification of the "apport" as a"branche d'activité".36 

 
     
4. Rulings and advance agreements as to amount of profits 
 
4.1 Agreements on the amount of taxable income 
 

(A) Can the level of profit of any class of business or company be agreed in 
advance? If so, on what basis? 

 
See the answer to 3 above. 

 
(B) Is it ever possible to agree a basis of taxation which differs materially either 

from the rules provided by statute or from the accounts basis of taxation? 
 

See the answer to 3 above. 
 

                     
35  règlement grand-ducal du 3 décembre 1969, article 1.2 "Partie autonome d'entreprise" 

36  article 4-1 of the law of 29th December 1971 (Directive 69/325 CEE) 
 

(C) Is it possible to agree “cost plus” arrangements in your territory, whereby 
taxable profits can be determined as a basis of the costs of a business, 
irrespective of its actual income? In applying a “cost plus” basis, is it 
possible to agree to keep agreed costs out of the local territory so reducing 
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the costs by reference to which the taxable profits are calculated. 
 

See the answer to 3 above. 
 
4.2 Rulings and advance agreements for special regimes 
 

(A) Where special tax regimes exist, (e.g. for investment in regeneration areas), 
or for particular classes of activity, is there a special procedure for 
obtaining tax rulings, either on whether a business can benefit from the 
special regime, or on the amount of taxable profits which will benefit? 

 
In general, there is no set procedure for obtaining tax rulings for special tax 
regimes. However, certain tax benefits, such as those provided for by the law of 
27th July 1993 as quoted above or the temporary roll-over of capital gains upon 
reinvestment37, are applicable upon advance application ("sur demande du 
contribuable") 38 . These are not tax rulings in the meaning of the questionnaire, 
but tax benefits expressly provided for by law. Although the taxpayer must 
present an application, he is entitled ("a droit") to such benefit provided the 
conditions therefor are fulfilled. 

 
4.3 Rulings and advance agreements on deductible expenses 
 

(A) Is it possible to agree that particular classes of expenses (which would not 
otherwise be tax deductible) will be tax deductible? 

 
It does not appear possible – and no rulings to this effect are known - to agree 
that particular classes of expenses, which would not otherwise be tax deductible, 
will be tax deductible. Such an agreement would be excluded by the fundamental 
rule of equality of shareholders. 

 
(B) Is it possible to agree that provided a certain level of taxable profits is 

achieved, the deductibility of expenses in excess of that figure will not be 
challenged? 

 

                     
37  Article 54 LIR 

38  Article 11(6) of the law of 27th July 1993 as amended 
 

For the same reason, it would not appear possible – and no rulings to this effect 
are known - to agree that, provided a certain level of taxable profits is achieved, 
the deductibility of expenses in excess of that figure would not be challenged. 

 
4.4 Safe havens 
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(A) Are there ‘agreed’ or customary levels of profit which are acceptable for 

particular activities? 
 

It does not appear that there are agreed or customary levels of profit which are 
acceptable for particular activities. However, the Administration, if it challenges 
the accuracy or completeness of a taxpayer's bookkeeping, may proceed to 
aggravated taxation ("belastende Unterstellung") based on comparisons with 
other similar businesses. This raises severe controversies as to whether the 
taxpayer's rights are respected if the information used by the tax Administration 
cannot, due to confidentiality, be made available to him. 

 
 
5. Rulings: Thin capitalisation and interest deductions 
 
5.1 Is there any restriction on the amount of interest for which a tax deduction may be 

obtained? 
 

There is – other than in respect of the taxation on income of physical persons - no 
restriction in law on the amount of interest which is deductible 39. For purposes of 
corporate income tax, interest is by virtue of law deductible, the exception being where 
interest is incurred for debt which relates to assets, in respect of which income is exempt 
from tax. For instance, interest payable on a debt incurred for the acquisition of a partici-
pation which is exempt under the parent subsidiary exemption is not deductible.  

 
5.2 What is the approach of your tax authority to rules relating to the ratio of debt to 

equity in foreign owned companies (i.e. questions of thin capitalisation)? Is the 
approach consistently applied?  

 

                     
39  see however 5.2. hereafter 

However, applications for rulings in relation to capital adequacy have been made in the 
past.  Luxembourg has no express provisions of law concerning capital adequacy, other 
than in regulated areas such as for banks and other professionals of the financial sector or 
insurance companies. Although certain cases of alleged thin capitalization and 
requalification of loans, based on the concept of abuse of law, have been pending for 
some time with the "Directeur de l'Administration des Contributions" in a pre-litigation 
procedure, no Court precedents are presently available. It is therefore usual for the 
taxpayer to seek advance confirmation of the acceptability of a determined ratio between 
equity and loans so as to avoid requalification. 

 
In a number of cases, the competent tax office has issued rulings requiring a minimum 
equity debt ratio of between 1:6 and 1:7. Since this approach has been consistently 
applied over a period of time, it is no longer considered necessary to seek rulings for this 
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purpose. The writer is not aware of the tax authorities having allowed equity debt ratios 
exceeding 1:6 or 1:7 and does not believe the authorities would be willing to negotiate in 
this area at present. 

 
It should be noted that for Soparfis, as for all companies, there is no deductibility of 
interest in connection with debt incurred for the acquisition of participations falling under 
the parent subsidiary exemption. However, from a tax point of view debt is preferable to 
capital for the reason that while there is a withholding tax of 25 % on dividends (subject 
to double taxation avoidance treaties) there is no withholding tax on interest.  

 
There is no distinction made between local or foreign ownership of the relevant 
companies. The reporter is aware of a number of Soparfis which are wholly or partly 
owned locally and which can, if they consider appropriate, avail themselves of the 
practice described above. 

 
5.3 Can an agreement on a preferred debt/equity structure be secured more easily by 

using a back-to-back deposit or guarantee arrangement with an unrelated bank or 
lending institution? 

 
The writer is not aware that back to back deposits or guarantee arrangements can be used 
in this connection. 

 
5.4 Is it possible to agree the amount of interest expense that should be attributed to a 

branch?  
 

The writer is not aware of a practice where, by way of ruling, the amount of interest 
expense that should be attributed to a branch has been agreed upon. 

 
5.5 Is it necessary to demonstrate an actual interest expense (whether for a branch or a 

company), or can a ‘notional capital’ computation be applied? 
 

In order to be deductible, the interest expense must be actual and not notional.  
Conversely, the administration has admitted in certain rulings that interest free loans may 
be regarded as equity. 

 
 
6. Transfer pricing issues 
 
6.1 What are the practical procedures used for determining transfer prices for 

controlled transactions in relation to intra-group service activities and financial 
services? Please set out a brief description of the procedures, with details only to the 
extent that those procedures may be relevant in influencing the location of business. 
Is the handling of transfer pricing issues dealt with on a centralised basis? 
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The basis for correcting non arms length prices is to be found in article 164 of the law on 
income tax (impôt sur le revenu - LIR) pursuant to which the difference of the price 
applied between related parties versus what would have been such price in a transaction 
between unrelated parties is integrated into the taxable profit and is deemed to constitute a 
dividend distribution. 

 
The writer is not aware that transfer pricing has any influence on the location of business 
in the service and financial sectors in Luxembourg. 

 
In the financial sector no facilities are available to attribute business to no tax or low tax 
jurisdictions.  In contrast however, in the banking sector there has at certain times 
allegedly been concerted action by the Ministry of Finance and the supervisory authorities 
to prevent artificial attribution of profitable activities to subsidiaries or branches in a low 
tax country or in the low tax business area of a country with which Luxembourg has a 
double avoidance treaty. 

 
Neither is the writer aware of any incentives granted by way of tolerating transfer pricing 
in service activities such as those connected with undertakings for collective investment.  
The only field of which the writer is aware in which rulings have been sought is in 
connection with the administrative services performed by so-called headquarter 
companies 40. 

 
There is, to the knowledge of the writer, no centralised handling of transfer pricing issues 
in the tax administration. 

 
6.2 How, in practice, does the tax administration verify whether transfer prices are at 

arms length and how is this done when no comparable uncontrolled prices are 
available?  What methods are used and how are these chosen? 

 
The writer is not aware how the tax administration verifies whether intra-group prices are 
at arms length and how this is done when no comparable uncontrolled prices are 
available. 

 

                     
40   see 3.1.(A) and 3.3. above 
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However, in general terms, the administration, in verifying tax returns, uses information 
available to it from tax returns of other taxpayers or from verifications (“Betriebsprüfung” 
or “revision”) made by it with respect to other taxpayers 41. 

 
6.3 How does the national tax administration ensure that the factors determining 

comparability, as defined by the OECD Transfer Pricing Guidelines, are taken into 
account?  In particular, does the national tax administration perform verifiable 
functional and risk analysis in each case separately or does it rely on sector specific 
and industry averages without, in practice, undertaking a case by case analysis? 

 
Nor is the writer informed as to how the tax administration ensures that factors 
determining comparability are taken into account, whether it performs verifiable 
functional and risk analysis or to what extent it relies on sector specific and industry 
averages.  

 
The writer is aware that in the past local tax offices having jurisdiction have questioned 
the existence of commissions paid to undisclosed intermediaries.  The local tax offices 
have also questioned remuneration payments to foreign intra group sales services. 

 
6.4 What administrative flexibility is available in the application of formal or informal 

Advance Pricing Agreements? What are the disclosure and documentation 
requirements? Are Advance Pricing Agreements administered centrally? 

 
The writer is not aware of any agreements being made on transfer pricing with the tax 
administration. The writer is aware, however, from experience in the fairly distant past, 
that when a new industrial business was located in Luxembourg, recognition was sought 
in advance as to deductibility of foreign headquarters' remuneration or commission 
remuneration for centralized intra-group sales organisations. The writer is unaware of 
whether such agreements still exist or whether new agreements have been made in this 
direction. 

 
There is no central administration for any advance pricing agreements.  However, the 
services of the tax administration include a specialised body (“service de révision”) for 
verifications and inquiries (“Betriebsprüfung” or “révision”) which would have 
competence, among others, in respect of transfer pricing. 

 

                     
41 The use of such documents by the tax administration in tax litigation will shortly be regulated by a 

specific provision of the law regulating the procedure to be followed before the administrative courts 
(Bill of Law nr 4.326, article 69 to become article 60 pursuant to the proposals of the Council of 
State) 

From the limited experience of the writer as to transfer pricing in the industrial field, it 
would appear that the Luxembourg tax administration would adopt a defensive position, 
in an attempt to avoid transfer pricing practices reducing the burden of taxation, rather 
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than encouraging transfer pricing practices with the aim of attracting businesses to locate 
in Luxembourg. 

 
6.5 Are there regular enquiries on the operation of transfer pricing rules, and Advance 

Pricing Agreements and are the enquiry practices centrally monitored?   
 

The writer is not aware of regular enquiries on the operation of transfer pricing rules and 
does not believe that enquiry practices are centrally monitored. 

 
6.6 Which party has the burden of proof regarding the application of the arms length 

principle? 
 

Under Luxembourg tax law there is no specific rule as to the burden of proof. There is a 
duty of co-operation on the taxpayer and the application of the arms length principle 
would apply in sharing evidence of proof 42. 

 
 
7. Further Questions 
 
7.1 Are there any other administrative practices or tax rulings (including advance 

agreements or exercise of discretion by tax authorities) which are operated in your 
territory which might influence the location of business? 

 
The reporter does not believe that there are other administrative practices or tax rulings 
operated in Luxembourg which might influence the location of business. 

 
7.2 Are there any other general comments you wish to make about administrative 

practices in your territory? 
 

It would not appear that other general comments are necessary in respect of administrative 
practices in Luxembourg. 

 
7.3 From your experience and knowledge of other territories in the EU, do you think 

that your territory offers a more or less flexible approach to agreeing taxable profit 
than other countries? 

 

                     
42 The sharing of the burden of proof principle will shortly be regulated (by confirmation of the 

accepted practices) pursuant to Bill of Law nr 4.326.  Pursuant to article 68 of this Bill of Law 
(article 60 in the proposals of the Council of State), the administration has to carry the burden of 
proof as to the facts which result in the obligation to pay tax whereas the tax payer has to prove the 
facts which exonerate him or relieve him of the obligation to pay tax. 

It would appear that Luxembourg does not offer a more flexible approach to agreeing 
taxable profit than most other countries in the EU and it may well be that Luxembourg 
offers a less flexible approach than certain other countries in the EU and certainly other 
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countries outside the EU. 
 
7.4 Are you aware of practices operated in other EU territories, details of which should 

be included in our report? 
 

No answer given. 
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NETHERLANDS 
 
 
1 Preliminary and general issues 
 
1.1 Please provide a short introduction describing in general terms the prevailing 

‘culture’ in your territory in relation to administrative practices, covering the 
relative importance to businesses of tax rulings or advance agreements on tax 
liabilities, and describing their importance in the making of  commercial 
decisions. 

 
In order to describe the prevailing ‘culture’ in the Netherlands in relation to tax rulings 
and advance pricing agreements it is probably helpful to consider the history of the 
ruling process: the Netherlands recognised the importance of a pre-transaction or 
advanced ruling scheme for attracting foreign investors back in the late 1950s.  At first 
it was mainly US companies rebuilding Europe that insisted on an advance ruling 
before deciding where to invest.  Advance rulings were in those days limited to 
relatively “simple” matters, such as the terms of depreciation, amount(s) of goodwill 
that could be fiscally recognised, etc. 
 
In the 1960s and 1970s, the Netherlands expanded its ruling scheme.  By the end of 
the 1970s, 11 tax offices were responsible for enforcing the Corporate Income Tax Act 
of 1969 (“CITA”).  These tax offices were all involved in the pre-transaction ruling 
scheme as it functioned in the Netherlands in those years.  Representatives from those 
offices and the Ministry of Finance held special meetings to ensure sufficient co-
ordination of decision-making in dealing with pre-transaction rulings. 
 
In the 1980s Parliament began to express interest in pre-transaction rulings.  Several 
members of Parliament noted that foreign investors were eager to obtain pre-
transaction rulings before deciding to invest in the Netherlands and that these 
situations required close attention.  Politicians feared that by way of non-published 
rulings certain companies could gain competitive advantages over other companies.  In 
addition, many feared that the pre-transaction ruling scheme could mean that other 
countries would regard the Netherlands as a tax haven, and this would harm the Dutch 
position in future tax treaty negotiations. 
 
Thus, Parliament demanded a system in which each pre-transaction ruling that did not 
qualify as an already “standardised” ruling or “standard ruling” would be made public. 
 In this way, the terms of the ruling would be made public without disclosing the 
identity of the taxpayer requesting the ruling.  Since then, such pre-transaction rulings 
have been made public only from time to time.  Assuming the proposed transaction 
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actually took place, each tax inspector was authorised to sign any advance ruling 
which the courts would recognise. 
 
The issuance of rulings has been centralised as of January 1, 1991.  The tax 
administration for large companies (Belastingdienst Grote Ondernemingen hereafter 
referred to as the Inspectorate of Large Enterprises) in Rotterdam created a ruling 
team.  This centralisation prevents (domestic) tax forum shopping and guarantees that 
similar activities receive similar fiscal treatment1. 
 
Probably the awareness of the Dutch tax authorities that advance certainty is valuable 
can be best illustrated by quoting the Underminister of Finance, Mr Vermeend who 
stated in a letter dated February 17, 1995 to chairman Deetman of Parliament, that a 
new ruling policy was required with “the aim of […] a new ruling policy which can 
optimally contribute to a strengthening of the international fiscal residency climate of 
the Netherlands with which a quick and adequate reaction is provided to international 
developments.  The new ruling policy as embodied by my memorandum shall lead to 
an increased attractiveness of the Netherlands as residency for international operating 
companies”2.  
 
A relationship exists between the willingness of taxpayers to comply with tax 
obligations and the attitude of the tax authorities.  Thus, the Dutch tax authorities have 
realised early on that an open and approachable attitude is the attitude  most likely to 
enhance the taxpayer’s confidence in the tax authorities3. 

 
1.2 General approach 
 

(A) Please describe the way in which businesses and tax advisers setting up 
in your country approach tax planning.  Do businesses and their 
advisers normally rely on advice as to the tax position or is it customary 
to approach the tax authorities for agreement on the tax status and 
treatment of new businesses or companies?  

 

                     
1 See: History of the ruling system, chapter 1.2 in section: The Netherlands by E.J. Kok published in The International 
guide to advance rulings (IBFD). 

2 See: Hoofdlijnen van het Rulingbeleid, Rapport Fiscale Stimuleringsmaatregelen, Financiënreeks 95-3, p. 2-3. 

3 See: footnote 2 above. 

In answering this question, we assume that the management of a company 
aims to avoid unnecessary (tax) spending.  Within the framework of the 
applicable tax laws, which is anything but perfect, there will always be 
questions to be answered.  It would be remarkable if the tax authorities and 



NETHERLANDS 
 
 
 
 

 
Report on Administrative Practices in Taxation 
SIMMONS & SIMMONS/8 / W80067 / JET    D8/227715-3 3 

taxpayer agreed on their positions, if only because their respective interests 
(of reducing spending and raising revenue) are diametrically opposite.  The 
tax authorities have the advantage of time and the ability to review facts in 
hindsight, as taxpayers are required to file tax returns and submit all relevant 
information.  It should also be noted that in the Netherlands, law practitioners 
and tax advisers are not as likely to give legal opinions as their counterparts 
in other jurisdictions, notably the United States.   

 
Businesses contemplating doing business within Europe or, effectively, 
world-wide, realise that certainty in advance, such as is available in the 
Netherlands with respect to tax issues, can significantly reduce their financial 
burden either in the form of reducing uncertainty and future expenses spent 
on resolving a tax dispute, or de facto in taxes.  Prior to tax planning, 
companies will generally review the cost of labour, material and of carrying 
on a business in a country.  Tax planning is thus generally experienced as 
part of the overall cost benefit analysis and usually consists of reviewing the 
existing Dutch tax regime and determining the applicable tax treatment.  
Issues reviewed tend to be the tax consequences of (a) investments; (b) 
ongoing business activities and the repatriating of earnings of the company to 
its shareholder(s); and (c) dismantling the company by way of sale or 
otherwise.  Certainty, be it by way of a ruling with the tax inspector or being 
able to determine in advance how a treaty for the avoidance of double 
taxation will allocate income, is thus a great incentive as well as an 
opportunity to reduce expenses. 

 
Tax advisers help in this process by determining or clarifying the applicable 
tax regime and where possible, achieving certainty by obtaining a ruling. 

 
(B) Is it customary for a new company or business to discuss its tax position 

with the tax authorities, either in advance of setting up, or on an 
ongoing basis, beyond the ordinary obligation to file returns and pay 
tax? 

 
It is customary for a new company or business to discuss its tax position with 
the tax authorities in advance of setting up.  In general, the more sizeable a 
company’s transactions, the more benefit can be obtained from certainty as to 
the qualification of such transactions or the company’s tax treatment, and the 
more likely that certainty is sought in advance.  The existence of standard 
rulings as mentioned in section 1.1 above, greatly add to the desired advance 
certainty as these rulings are generally issued swiftly. 

 
Taxpayers are advised to contact the tax authorities on an ongoing basis if 
facts change, as a change of facts is likely to affect the applicability of a 
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previously granted ruling.  Also, as rulings are granted for a limited period of 
time, discussions with the tax authorities are likely to re-open before or after 
the lapse of the ruling. 

 
(C) Please give a general indication of the degree of discretion exercised by 

the tax authority in agreeing tax computations whether or not in 
advance.  This question seeks general information only - specific details 
are requested below. 

 
It is possible to present the authorities with an estimated figure of profit and 
loss, for example when discussing taxable income of a company with a cost 
plus ruling and submitting a calculation of how the figure for taxable income 
is reached.  However, the actual determination of taxable income will be 
dependent on the facts and the resulting figures. 

 
From the above it is clear that there is no general flexibility to agree to a tax 
result different from that which may be strictly provided for by law, or which, 
while within the law, may vary significantly from case to case.  There is 
discretion to the extent that tax authorities may, within the borders 
determined by the law, jurisprudence and policy, determine for example  
what constitutes an arms length compensation or how particular facts fit into 
the often broadly stated tax code articles.  

 
(D) In what proportion of inward investment transactions are the tax 

authorities likely to be involved in advance of the commencement of the 
project? What are the principal reasons for seeking to involve the tax 
authorities? 

 
See the reply under 1.2 (A) and (B) above.  We do not expect to be able to 
provide a representative percentage for all of the Netherlands.  However, 
most of our clients with inward investment transactions do involve the tax 
authorities in advance. 
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1.3 Process and content 
 

(A) Where rulings, advance agreements or similar arrangements are possible, 
with whom are these likely to be discussed in the first instance: with local 
tax offices, national tax offices, government officials, or at a Ministerial 
level? Please indicate in general terms the relative involvement of each of 
these levels of government in the process of obtaining a ruling. 

 
With respect to this question it is relevant to note that the term “ruling” as 
anticipated to be used in the report is overly broad, at least for Dutch tax 
purposes.  The competent authority regarding the issue of rulings will differ 
depending on whether the certainty sought is a formal ruling (as defined in 
section 2.2 (B) below), an informal ruling, or a mere agreement or determination 
of the applicable tax regime (defined as “Decision” in section 2.2 (B) below).  In 
practice both the tax authorities and tax practitioners repeatedly use the term 
“ruling” improperly.  For example, determination agreements 
(“vaststellingsovereenkomsten”) are not treated as rulings by the Dutch tax 
authorities, whereas legally determination agreements are rulings, and are 
adjudicated as such by the Dutch Supreme Court4.  We refer to section 2.2 (B) 
for a full discussion on the distinction and relevance of the distinction.   

 
Initial discussions on a ruling (in its most broad meaning) are in practice often 
initiated either by the taxpayer’s (in-house or external) tax counsel or by the local 
competent tax inspector.  With respect to certain specified areas, the competent 
tax inspectors are centralised in the cities of Amsterdam, The Hague or 
Rotterdam.  However, even in those instances it may be that the local tax 
inspector who actually has jurisdiction over a company’s tax returns is contacted 
with respect to any (pending) ruling request. 

 

                     
4 This is addressed in: Besluit van de Staatssecretaris van Financiën van 1 December 1997, nr. AFZ97/2412, VN 
1997/4702 and adjudicated to the contrary by the Supreme Court: Hoge Raad 25 November 1992 (nr. 28 717) BNB 
1993/63. 

Foreign investors that are considering investing in the Netherlands in an amount 
exceeding Hfls 10,000,000 and in a way that will generate a significant amount 
of job opportunities, may submit a ruling request to the Potential Foreign Investor 
Board (“Aanspreekpunt Potentiële Buitenlandse Investeerders”) which is 
located at the Inspectorate of  Large Enterprises in Rotterdam.  The rulings 
granted by this Board are also referred to as “greenfield” rulings.  See also 
sections 1.4 (A) and 4.1 below and the informal translation regarding disclosed 
greenfield rulings included in the appendix to this report.  
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(B) Does the agreement of a ruling of an advance agreement generally involve 
some degree of ‘negotiation’ with the tax authority, or does the tax 
authority simply respond to a request and deliver an interpretation or 
ruling on its view of the law? 

 
The definition of the term “negotiation” may encompass terms such as 
arbitration, bargaining, debate, diplomacy, discussion, mediation, and 
transaction.  It is safe to say that the agreement of a ruling involves to a great 
extent, clarification and debate on whether facts qualify for specific treatment or 
labelling.   

 
As to negotiation in the sense of “transaction or bargaining”, two observations 
can be made.  Firstly, that it is (rightfully) said that the likelihood of obtaining 
certainty and swift access to the local competent authorities is increased when a 
taxpayer can offer substantial investment, activities and labour-generating 
potential.  In other words, where the Dutch tax authorities realise the importance 
of accessibility as a marketing tool for the Netherlands as a whole, short term 
availability to review issues increases as the potential investment increases.  
Secondly, as any discussion with the tax authorities, traditionally the opposition, 
requires the notion of balance and equality in concessions in order to achieve 
satisfaction, it is inherent that some certainties are swapped for commitments 
such as advance compliance or up front exchange of information.   

 
Traditionally, a submitted ruling request explains why, based on the facts and the 
applicable law, a taxpayer qualifies for certain treatment and why advance 
certainty is preferred.  The tax inspector will generally reply by letter, submitting 
his reservations and interpretation of the facts, or alternatively confirm the 
interpretation of the law and his outright approval.  The former provides an 
opportunity to clarify the facts and/or debate the tax inspector’s reservations or 
interpretation as to the law and/or facts.  It should be noted that a tax inspector is 
not obliged to issue a ruling.  Thus the “price” of a reply and certainty may very 
well be concession of an interpretative issue, through negotiation.  It should also 
be noted, however, that a taxpayer may at any time during the period between the 
filing of the request and the issue of a ruling, withdraw his request for a ruling 

 
(C) To what extent do the revenue authorities investigate the facts of a 

particular case before giving a ruling? Will a pre-ruling procedure involve 
meetings, a site visit, an audit or investigation by correspondence? Does this 
vary according to the nature of the ruling or the scale of the operation? 

 
Rulings are granted based on the facts as presented. A taxpayer has to make sure 
that the facts remain as presented to have the ruling apply. Revenue authorities 
therefore, generally do not investigate the facts of a particular case to a great 
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extent prior to granting a ruling.  In practice, review can take place for example 
by way of a commitment to submit executed agreements to the tax inspector 
(which were submitted in draft at the time of the ruling request and have 
subsequently been executed).   

 
Pre-filing meetings may take place in instances where the (financial or political) 
interests involved are substantial or the risk of disclosure of facts without 
obtaining certainty is considered too high to proceed without an informal 
indication that a submission will be well received.   

 
Site visits or further investigations are not regular occurrences and generally do 
only occur when a dispute is developing. 

 
(D) Do rulings or advance agreements relate separately to different taxes, or is 

a ‘global’ ruling or advance agreement on the tax affairs of a business 
generally possible? 

 
Rulings are requested from and granted by the competent tax inspector, which 
means that value-added tax and capital duty requests, for example, will be 
submitted to different tax inspectors.  However, corporate tax and dividend 
withholding tax issues may be submitted to the same competent tax inspector.  In 
practice, one may submit a copy of the corporate tax ruling to the capital duty or 
value added tax inspector for purposes of clarification and to emphasise that any 
and all relevant information will be granted to the tax inspector in order to allow 
him to analyse the request quickly and render a favourable decision.  Greenfield 
rulings have a distinct character in that they tend to include several issues at the 
same time.  

 
1.4 Tax rulings or practices involving collateral agreements 
 

(A) Are there circumstances in which obtaining tax rulings or advance 
agreement, will depend on the business committing to employ a specified 
number of individuals, or to carry on business for an agreed period, etc? 

 
As stated in section 1.3 (A) above, foreign investors who intend to invest in the 
Netherlands for the first time may obtain tailor-made rulings regarding taxable 
profit.  The amount of taxable profit to be agreed in advance will depend on the 
kind of activities and the amount invested.  It should be mentioned that these 
tailor-made rulings may comprise corporate income tax, wage tax, dividend 
withholding tax, income tax and VAT5.  As stated in section 1.3 (A) these rulings 

                     
5 Besluit van de Staatssecretaris van Financiën, 6 juli 1995, no. DGO 95/2714, VN 1995/2453. 
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are generally referred to as greenfield rulings.  Please also see the reply provided 
under section 2.2 below. 

 
1.5 Agreement on tax collections 
 

(A) Is it ever possible, where a business and tax authority agree that a tax 
liability exists, to enter into an agreement or understanding that the tax will 
not be paid, or that the tax authority will take no steps to collect some or all 
of that tax liability. 

 
In general, it is not possible to agree that tax resulting from an existing tax 
liability need not be paid.   

 
However, one extreme example that arguably would partly fit this description 
comes to mind.  If a resident entity provides services exclusively to a non-
resident taxpayer, then assuming the non-resident taxpayer would qualify for a 
refund of the value added tax that was invoiced the value added tax charged to 
these services by the resident entity could be reclaimed.  If these two entities are 
related entities the obligation to invoice and submit value added tax by one 
related party which is subsequently refunded to the other could give rise to a 
request at a Ministry of Finance level to waive the collection of tax, on the basis 
of the obligation to refund the value added tax.  If granted - and it should be 
obvious that such a request is rarely granted in this particular example, no 
collection of tax would take place. 

 
Another situation that arguably deserves mention, is the possible deferral of an 
existing tax liability by way of a ruling.  In sections 1.1 above and 2.2 (B) below, 
mention is made of standardised rulings, published as standard rulings, that are 
available to taxpayers.  One of those standard rulings is a cost plus ruling.  
Section 4.1 (C) below refers to the deferral of tax where according to the 
standard cost plus ruling, no such deferral would apply.  We also refer to the 
informal translation in the appendix to this report. 

 
(B) Are there circumstances in which the tax authority agrees to apply less 

stringent tax collection procedures, or to forgo collection of tax altogether 
as part of an agreement as to future activities or otherwise? 
Please see the reply provided under section 1.5 (A) above. 

 
 
2 Structural issues 
 
2.6 Legal basis for tax rulings (including practices, agreements with or exercise of 
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discretion by, tax authorities):  
 

(A) Is there specific legislation providing for tax rulings or other similar 
advance agreement in relation to the level of taxation, or tax treatment?  
The response to this question should not deal with Advance Pricing 
Agreements in relation to transfer pricing, which are dealt with at question 
6 below. 

 
No specific provisions regarding tax rulings or other similar advance agreements 
in relation to the level of taxation or tax treatment are provided for in Dutch tax 
law.  However, the tax code does indicate situations where approval must be 
granted for specific treatment6. 

 
A ruling qualifies as a determination agreement (vaststellingsovereenkomst) 
under Dutch civil law and is enforceable as such7.  The binding character of an 
advance ruling is enforced by the so-called general principles of sound 
administration, which have been developed in the jurisprudence since 19788.  
The principles of sound administration that are specially involved in ruling 
matters are the principle of trust and the principle of equal treatment.   

 
(B) In addition to legislation dealing with tax matters, is there any statutory, 

constitutional or case law dealing with administrative matters generally, or 
with the powers or limits on power of government or government bodies 
which is relevant to tax rulings or similar practices? 

 

                     
6 For example, sections 15b and 20a CITA. 

7 Art 7:900 BW, Hoge Raad 25 November 1992 BNB 1993/63. 

8 See: Hoge Raad 12 April 1978, BNB 1978/135; Hoge Raad 12 April 1978, BNB 1978/136; 
Hoge Raad 12 April 1978. BNB 1978/137; Hoge Raad 26 September 1979,BNB 1979/311; 
Hoge Raad 3 July 1991, BNB 1991/255; Hoge Raad 25 November 1992, BNB 1993/63; 
Hoge Raad 27 May 1992, BNB 1992/302; and Hoge Raad 7 May 1997, BNB 1997/221c. 

According to the Dutch Underminister of Finance, a ruling is considered as a 
preliminary phase of the assessment process as laid down in article 5.2.5 of the 
Regulation on the General Act on Administrative Law (Voorschriften Algemene 
wet bestuursrecht).  Therefore, a ruling is not considered to be a decree 
(beschikking) such as is defined in article 5.1.2 of the General Act on 
Administrative Law (Algemene wet bestuursrecht).  Such a decree is subject to 
administrative rules and procedures.  The tax authorities are not obliged to issue 
a (positive or negative) ruling and the decision not to issue a ruling is not open to 
appeal by the taxpayer, as it is not a decree. 
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If the proposed activities are outside of the Netherlands and no income subject to 
Dutch tax can be expected, the tax authorities will generally not enter into further 
discussions.  Generally a ruling request is also rejected on structures which will 
harm the relationship with Dutch treaty partners.  The Dutch Underminister of 
Finance has issued general guidelines that discuss certain situations in which 
advance certainty will not be granted by the Dutch tax authorities9.  Apart from 
these, little published guidance on ruling policy exists.  

 
If the local tax inspector wishes to issue a ruling he may have to contact the 
ruling team in Rotterdam for advice which is binding. 

 
As the ruling should be within a framework consisting of the law, jurisprudence 
and policy, a ruling may not be issued in violation of this framework.  Should a 
ruling have been granted contrary to the law, and this is not due to a clear 
typographical error, the taxpayer may rely on the ruling, unless the ruling is so 
clearly contrary to the law that the taxpayer could not reasonably rely on its 
validity10.  

 
It is probably also relevant to note that, although a ruling must be requested from 
the tax authorities, the Dutch Supreme Court has held that a company which does 
not file a ruling request, but nevertheless meets all the conditions set forward in a 
standard ruling, may file its tax return in accordance with that standard ruling11. 

 

                     
9 See: Besluit van de Staatssecretaris van Financiën van 21 juli 1995, nr. AFZ94/4519M; Besluit van de  
Staatssecretaris van Financiën van 26 January 1998, nr. AFZ97/4609; Resolutie van 13 June 1991, nr. DB 91/2743 
(BNB 1991/216) zoals deze is gewijzigd bij Resolutie van 23 February 1993, nr. DB93/84. The situations in which no 
rulings will be issued are listed to be the situations where: 1. tax savings are the only or main purpose of the proposed 
transactions; 2. the proposed transactions or structure lack any real or practical purpose but for the contemplated tax 
benefits and 3. the intent and purpose of the law would be jeopardised if the proposed structure is in put place. 

10 See: Hoge Raad 3 July 1981 BNB 1981/230; Hoge Raad 17 December 1997 BNB 1998/125. 

11 See:Hoge Raad 3 July 1991 BNB 1991/255. 

(C) Is there any published guidance on the extent to which discretion 
over the determination of tax liabilities may be exercised? 

 
As mentioned in 2.1 (B) above, a ruling must be issued within the 
framework of the law, jurisprudence and policy; within this framework, 
the Dutch tax authorities may exercise discretion over the determination 
of tax liabilities.  To the best of our knowledge there is no published 
guidance that provides that further discretion would apply. 

 
2.7 Administrative issues 
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(A) How is your tax authority organised in relation to giving rulings 

(including practices, agreements with or exercise of discretion by, tax 
authorities)? Does one inspector deal with all aspects of a 
businesses’s tax affairs (including payroll and social security taxes, 
and VAT)? 

 
Firstly, it should be repeated that the term “ruling” is applied loosely by 
both the tax authorities and tax practitioners.  An attempt to structure 
approval/certainty and other statements by tax inspectors was made in 
1991 when the issuance of rulings was centralised in a special ruling team 
that is a branch of the Inspectorate for Large Enterprises in Rotterdam.  
This centralisation is supposed to be limited to rulings that deal with the 
total profit of the company involved12.  If a taxpayer requests a ruling 
about the tax consequences of a single transaction, the local tax inspector 
can deal with the matter.  In addition, the ruling team in Rotterdam is 
competent for handling the tax returns of the companies that have 
obtained rulings from their division and all related aspects such as 
performing tax audits and the collection of taxes.  

 
As is stated in section 1.3 above, apart from the ruling team in Rotterdam, 
the Dutch tax authorities have established a special branch of the 
Inspectorate of Large Enterprises in Rotterdam for dealing with tax 
matters of new major investments in the Netherlands and the issue of 
greenfield rulings.  In so far as the arrangements from this new investment 
branch can be considered to fall within the definition of a ruling, they will 
be coordinated by the ruling team in Rotterdam. 

 

                     
12 See: Resolutie van 26 April 1990 Rolnr. CA90/3, BNB 1990/189. 

We recommend that a distinction is made between the ruling requests that 
are filed with the ruling team in Rotterdam and the ruling requests that are 
filed with the local tax inspector.  Within every local tax inspectorate 
there is a distinction between the different taxes.  A ruling request 
regarding VAT, for example, should be filed with the VAT department 
within the local tax inspectorate. 

 
(B) Is there a national office dedicated to providing rulings (including practices, 

agreements with or exercise of discretion by, tax authorities), or are these 
given ad hoc by offices dealing with particular taxpayers or particular 
classes of companies? How is the national office involved in local decisions? 
Are there different classes of rulings or practices which are dealt with at 
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different levels (e.g. formal rulings given at a national level, ‘interpretations 
of law’ given locally)? 

 
In order to reply to this question it is important to note the distinction between 
formal and informal rulings.  Basically, three categories of rulings can be 
distinguished: formal rulings, informal rulings and international rulings.  Each of 
these is dealt with at a different forum.  We also mention a fourth category, 
“Decisions” which technically does not fall within the definition of ruling at 
which we believe the report is targeted at. 

Formal rulings 
 

The Underminister of Finance defined advance rulings in 1995 as follows: ‘A 
ruling is an advance opinion within a framework of law, jurisprudence and 
policy from the tax authorities that is binding on the tax authorities and which 
describes the tax consequences for multinationals on cross border situations’13. 

 
Formal rulings are probably best defined as rulings issued by the aforementioned 
ruling team in Rotterdam, regardless of whether this is the branch dealing with 
potential investors or the branch appointed to centralise rulings.  In 1995 a head 
of the ruling team in Rotterdam reported that approx 800-900 rulings were issued 
annually (in our definition these would be formal rulings)14. 

 
A second important distinction exists between so-called standard rulings and 
tailor-made rulings.  

 
Standard rulings 

 

                     
13 Besluit van de Staatssecretaris van Financiën van 6 juli 1995, DGO95/2714. 

14 Tribuut 1995-6, “Rulingteam kan sneller en flexibeler handelen” mr A.C. van Tatenhove en mr W.J.M. Vennix. 

The Dutch tax authorities have published the available standard rulings in a 
special brochure together with the applicable conditions, requirements and tax 
consequences.  Most formal rulings are standard rulings.  Standard rulings are 
usually issued verbatim, with no deviation to the published ruling being applied.   

 
Tailor made rulings 
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To make alternative rulings possible, the Dutch Underminister of Finance 
introduced tailor-made rulings in 199515.  These rulings are reported to be the 
result of the Dutch ‘open ruling system’16.  

 
Tailor-made rulings are formal rulings that deviate from standard rulings, if only 
because they can cover a much wider range of issues.  Tailor-made rulings are 
formal unless they fall under the definition of informal rulings17. 

 
Greenfield rulings can be considered to be formal tailor made rulings.  As to the 
question of whether greenfield rulings offer tax treatment that is more favourable 
than that which is offered in regular practice through other rulings, the following 
points could be made.  First of all, it is not possible to attain a level of certainty 
similar in scope to that offered within the scope of a greenfield ruling outside a 
greenfield situation.  Greenfield rulings offer a great benefit by covering several 
topics at once.   

 
Secondly, non-greenfield rulings usually only cover a limited number of issues 
and as they are not disclosed, most taxpayers will either not consider requesting 
certainty similar in scope to greenfield rulings with respect to existing 
companies, or not informally appeal a negative reply from the tax inspector if 
such treatment would be expected. 

 
Informal rulings 

 
All other advance opinions from the tax authorities that do not meet the  above-
mentioned conditions, can be considered to be informal rulings.  

 

                     
15 See: Besluit van 6 juli 1995 nr. DGO 95/2714.  As soon as a specific pattern would be recognised in tailor-made 
rulings regarding a specific set-up of activities, these rulings would be published in an anonymous fashion. 

16 This means that a taxpayer can ask the tax authorities for advance certainty or clarification of the tax consequences in 
any situation as long as the taxpayer has a bona fide interest. 

17 See: Resolutie van 26 April 1990, Rolnr. CA 90/3.  
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As is the case with regard to formal rulings, all informal rulings must be issued 
within the scope of Dutch law, jurisprudence and policy18.  Any taxpayer that has 
a reasonable interest in obtaining advance certainty on the tax consequences of 
proposed transactions may contact the tax inspector.  There is no specific 
organisation within the Dutch Revenue Service that deals with informal rulings.  
The competent tax inspector with jurisdiction over the specific taxpayer will 
generally handle the ruling request at hand.  However, the tax inspector should 
follow the internal guidelines on mandatory consultation with other branches of 
the tax administration such as, e.g. requesting binding advice from the ruling 
team at the Inspectorate of Large Enterprises in Rotterdam.  

 
As a result of the (earlier-mentioned) open ruling system in the Netherlands, 
informal rulings cover a wide range of matters.  Certainty may very well be 
requested by taxpayers directly.  In addition, other persons may be involved in 
advance discussions with the tax authorities.  For example, financial institutions 
that have developed new financial products will often wish to offer their clients 
information with respect to the view of the Dutch tax authorities on the tax 
consequences, and preferably certainty regarding the tax treatment of such 
financial products.  Due to their nature informal rulings are more flexible than 
formal rulings, however this does not necessarily mean that the tax authorities 
interpret law, jurisprudence and policy more flexibly when making informal 
rulings than formal rulings.  As to whether informal rulings can cover a wider 
range of matters in a more flexible way than formal rulings, we also refer to what 
is said above in relation to greenfield rulings. 

 
International rulings 

 
The Dutch Underminister of Finance introduced the concept of international 
rulings in 199419.  These are only referred to in connection with agreements on 
transfer pricing in cross-border transactions.  The taxpayer involved can get 
advance certainty on a unilateral basis (i.e. in its country) and on a bilateral basis 
(including the other countries involved).  The competent authority on behalf of 
the Netherlands is the Directorate for International Policy and Legislation of the 
Ministry of Finance.  To date, international rulings have not been published, and 
it is not intended that they be. 

 
Decisions 

                     
18 See: footnote 13 above. 

19 See: Resolutie van de Staatssecretaris van Financiën van 19 October 1994, nr. IFZ 94/855. 
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We have categorised the remaining category of statements and decisions by the 
tax authorities as “decisions”20.  These are statements and determinations that are 
subject to administrative rules and procedures and can be appealed pursuant to 
the applicable body of administrative law.  We also refer to section 2.1 (B) 
above.  Decisions are not discussed in this report as we believe they are outside 
of the scope of the European Commission review. 

 
(C) Are there regional or local offices dealing, e.g. with particular businesses, 

regional incentives or with local taxes? 
 

In our experience, rulings are usually not issued on local tax matters.  In relation 
to incentives and particular businesses, please see the comments regarding the 
branch of the Inspectorate Large Enterprises in Rotterdam which deals with 
greenfield rulings mentioned in section 2.2 (A) above. 

 
2.8 The effect of rulings and advance agreements 
 

(A) Are rulings or other agreements with tax authorities binding on the tax 
authority and the taxpayer? 

 
There is no specific tax legislation on which the binding force of rulings is based. 
 Rulings qualify as determination agreements (vaststellingsovereenkomsten) and 
are considered to be governed by the general principles of sound administration 
and the Dutch Supreme Court has indicated the same21.  The most important 
principles of sound administration are the principle of trust and the principle of 
equal treatment.  Civil law jurisprudence has added concepts such as 
reasonableness, fairness and equitable estoppel22.  Please also see section 2.1(A) 
above. 

 

                     
20  In Dutch: beschikking. 

21 See: Hoge Raad 12 April 1978, BNB 1978/135; Hoge Raad 12 April 1978, BNB 1978/136; and 
Hoge Raad 12 April 1978, BNB 1978/137. 

22 See: Hoge Raad 18 June 1983, NJ 1983, 723 Plas-Gem Valburg; en Hoge Raad 15 November 1957, NJ 1958/67 
Baris-Riezenkamp. 
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The 1995 definition by the Dutch Underminister of Finance could lead to the 
conclusion that a ruling is only binding on the tax authorities23.  In 1997, a 
decision of the Dutch Supreme Court decided that a ruling should be considered 
as an agreement between the taxpayer and the tax inspectorate upon which both 
parties are legally bound24.  However, the Dutch Underminister of Finance 
explicitly stated that a ruling is not a determination agreement25.  As stated 
above, jurisprudence and literature are divided with regard to the legal status of a 
ruling, as sometimes a ruling is qualified as a contract and other times as a 
compromise.  Please also see section 1.3 (A) above. 

 
(B) Do rulings or advance agreements last for a specific period of time? 

 
By their own terms standard rulings last for four years.  After the lapse of this 
period an extension may be possible for another four-year-period, unless renewal 
would be in violation of statutory law, jurisprudence or policy.  The ruling will 
not be renewed if renewal is in violation of the policy applicable at that time.  If, 
following published policy, no new ruling may be issued, generally, existing 
rulings may nevertheless be renewed for a period not exceeding two full fiscal 
years following the date of publication of the amended policy26. 

 
If significant investments are involved, the tax authorities are willing to discuss a 
longer term than the standard four-year period, although it is safe to say that with 
the exception of changes of fact or law, rulings are effectively granted for eight 
years (the original four-year term plus one renewal term).  

 
The term of a tailor-made ruling will depend on the content of the ruling.  The 
maximum period generally is four to five years for one term27.  However, in the 
situation of greenfield rulings, terms of 11 years have been granted.  Please see 
the informal translation in the appendix to this report for such examples. 

 
(C) What other restrictions can be applied to rulings? 

 

                     
23 See: Besluit van de Staatssecretaris van Financiën van 6 juli 1995, nr. DGO 95/2714 VN1995/2453. 

24 See: Hoge Raad 7 mei 1997, BNB 1997/221c. 

25 See: Besluit van de Staatssecretaris van Financiën van 1 December 1997, nr. AFZ97/2412 VN1997/4702. 

26 See: Brief van de Belastingdienst Grote Ondernemingen Rotterdam, VN 1989 / 1699 en WFR 1989/759. 

27 See: Campina, Hof den Haag 23 February 1995 VN 1995 nr. 93/1284 and Brief van de Staatssecretaris van 
Financiën van 17 February 1995, nr. DB 95/761M VN 1995/848. 

The general restrictions as mentioned above apply.  Furthermore, the ruling may 
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be terminated at any time if it appears that the tax authorities in the Netherlands 
or in any other country have been given incorrect or incomplete information of 
the taxpayer’s activities or their tax treatment in the Netherlands.  The Dutch tax 
authorities may revoke a ruling retrospectively only if the taxpayer failed to 
disclose all relevant facts or intentionally misled the tax authorities. 

 
(D) Do taxpayers in practice report changes of circumstances to the tax 

authorities so that rulings are amended? 
 

Sometimes taxpayers report changes of circumstances to the tax authorities so 
that their rulings may be amended.  Attention should be given to the 
substantiality of these changes.  Minor changes, for example some small 
modifications in a contract which have no further effect, can be forwarded to the 
competent tax authorities with the request to confirm that the ruling at hand will 
still be applicable.  If it concerns more substantial changes, most taxpayers will 
discuss these changes with the tax authorities and depending on the decision of 
the tax authorities, the ruling can either be amended or a new ruling is issued.  

 
(E) Can the tax authority withdraw a ruling or advance agreement once agreed 

or revoke it for a particular reason? If so, in what circumstances, or for 
what reasons? How often are rulings revoked by tax authorities? 

 
A ruling should be within the framework of the law, jurisprudence and policy.  
Therefore, a ruling cannot be contra legem.  As a result, a ruling will be invalid 
if it is contra legem, but only if the taxpayer could not reasonably rely upon its 
application.  If it is not obvious to the taxpayer that a specific ruling is contrary to 
the law and the transaction and/or the set-up concerned have been implemented, 
the ruling may still be applicable.  In this situation, the tax authorities may 
inform the taxpayer that the ruling deviates from law, jurisprudence and policy.  
The taxpayer generally will have a grace period (of up to two years) in which he 
can restructure. 

 
Please also see section 2.3 (C) above. 

 
(F) What are the consequences of a revocation? Is the ruling or advance 

agreement subsequently modified or rendered void? Does a revocation 
affect past years or only the future? 

 
Please see sections 2.3 (C), (D) and (E) above.  

 
(G) How and how regularly is the compliance with the terms of the ruling 

controlled or audited by the tax authorities? What proportion of rulings are 
in fact audited? 
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As a ruling generally needs to be attached to the taxpayer’s tax return, and the 
corporate tax return form requires the checking of a box to indicate whether a 
ruling was granted which influences the determination of taxable profit, 
compliance can, in essence, easily be annually audited.  As the statute of 
limitations on rendering a final assessment and an additional assessment is 3 or 5 
years, corporate taxpayers may be subject to 3 or 5 year audits of their tax returns 
and thus de facto compliance with the rulings issued, if any 28.  The tax 
authorities have developed so-called “attention categories” 
(aandachtscategorieën) which consist of taxpayers with a certain tax risk profile, 
to make efficient use of audit resources.  The high-risk categories may be audited 
fully on an annual basis29. 

 
2.9 Transparency and publication of rulings and advance agreements 
 

(A) Are details of rulings, or information on advance agreements or similar 
practices, published, whether with or without the parties being identified? 

 
As mentioned in section 2.2 (B) above, the conditions and tax consequences of 
the so-called standard rulings are published in a special brochure.  The 
Inspectorate of Large Enterprises in Rotterdam provides copies upon request30. 

 
Rulings and rejected ruling requests that deviate from the standard ruling policy, 
including cases in which there was no ruling policy at all are rarely published 
even though they ought to be under a 1994 Dutch State Council decision31.  If 
published, these publications are anonymous and all confidential information is 
eliminated.  However, the Dutch tax authorities have issued no (voluntary) 
publications since October 199432.  Tax practitioners and Parliament have 
demanded disclosure and publication of rulings repeatedly, with limited 
success33.  

                     
28 Articles 11 and 16 of the Algemene wet inzake Rijksbelastingen (General tax Act). 

29 See: Brief van de Staatssecretaris van Financiën van 25 January 1999, nr. PFC98/1350, Tweede Kamer 1998-1999, 
26 267 VN 1999/9.5. 

30 Mededeling Belastingdienst Grote Ondernemingen Rotterdam Infobulletin 94/2. 

31 This can be concluded from a decision of the Raad van State, 7 July 1994, No. R01.92.3076, VN 1994/ 2353. 

32 See: Brief van de Staatssecretaris van Financiën van 11 October 1994 VN 1994/3216 regarding irregular rulings 
dating from July 1991- June 1992. 

33 See: Raad van State 12 January 1999, H01.96.1199, VN 1999/13.7; Raad van State 7 July 1994, R01.92.3076, VN 
1994/2353. Brief Staatssecretaris van Financiën van 14 December 1994, nr. DB94/4108M VN 1995/165; 
Kamervragen over openbaarheid rulings, Nieuwsbrief Fiscanet 15.07.99. 
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As a general rule, the Dutch tax authorities are held to confidentiality with 
respect to their work activities and taxpayer information.  This is provided by 
article 67 of the Algemene wet inzake Rijksbelastingen (General Tax Act).  The 
Underminister of Finance has the authority to grant dispensation in specific 
instances.  Because of the confidentiality of rulings and the information 
submitted when requesting a ruling, individual rulings as such are not made 
public. 

 
Tailor-made rulings are supposed to be published as soon as a specific pattern is 
recognised, albeit in an abstract form.  Only fiscal details are mentioned but no 
confidential information is disclosed.  That way, tailor-made rulings may develop 
into standard rulings over time. 

 
If new ruling policy is developed it is published by the Underminister of Finance. 
 It is stated that informal rulings are also publicised if they are likely to generate 
new policy, albeit anonymously34. 

 
(B) How do third and interested parties get information about the availability 

and terms of rulings and similar practices? 
 

As standard rulings are published, this information is available to everyone.  
Each taxpayer can compare his facts with the conditions, requirements and 
consequences of the published standard rulings.  Furthermore, a taxpayer can 
structure his activities according to the ruling conditions as published without in 
fact obtaining a ruling.  If the taxpayer takes the same position in his or her filed 
tax return as that specified in a standard ruling, he may expect his tax treatment 
to be the same as if an actual ruling was requested and issued35.  Please also see 
section 2.1(B) above. 

 
The taxpayer and the tax authorities develop tailor-made rulings.  As the tax 
authorities are obliged to treat taxpayer information confidentially, a third party 
will generally not be aware of the terms of individual rulings.   

 

                     
34 See: Besluit van de Staatssecretaris van Financiën van 6 July 1995, nr. DGO 95/2714 VN 1995/2453 en Brief van de 
Staatssecretaris van Financiën van 17 February 1995, nr. DB95/761M VN 1995/848. 

35 See: Hoge Raad 3 July 1991, BNB 1991/255. 
 

On July 1, 1999 seven tailor-made rulings were made public as a result of a court 
procedure pursuant to a freedom of information charge.  These rulings appear to 
be greenfield rulings and deviate from standard rulings notably as to the term for 
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which the rulings are granted (terms of eight and eleven years are mentioned) and 
the fact that the respective companies were allowed to commence reporting 
income after a period of an average of three to four years.  These published 
rulings have no status as standard rulings, however. 

 
(C) Do the tax authorities exchange information with the tax authorities of 

other jurisdictions about the rulings applied to taxpayers? 
 

The tax authorities will generally not consult foreign tax authorities on their own 
accord, even if such foreign country is directly involved with the activities 
subject to the ruling.  The requirements on consulting treaty partners and EU 
partners pursuant to Directive 1977/799 must be complied with.  Nevertheless, in 
specific situations, if required, such information may be provided to a foreign tax 
authority.  The taxpayer concerned is supposed to be able to appeal a proposed 
transfer of information in that situation.  

 
(D) Do the tax authorities impose confidentiality on taxpayers who are party to 

rulings or advance agreements, requiring them not to disclose details of any 
agreement to third parties? 

 
We are not aware of cases where the tax authorities impose confidentiality on 
taxpayers. 

 
 
3. Rulings for particular companies or classes of business 
 
3.1 Whether a company is within the charge to tax 
 

(A) Is it possible to agree that, even though a company may in fact satisfy the 
test for residence within a territory (eg by reason of place of incorporation 
or place of effective or central management), the company will not be 
within the scope of a particular tax, for instance by agreeing that it should 
be treated as non-resident? 

 
We are not aware of situations in which agreement has been reached with the 
Dutch tax authorities that a company, which in fact satisfies the test of residence 
in the Netherlands, would be treated as a non-resident for Dutch tax purposes.  
The existence of such an agreement is highly unlikely.  

 
3.2 Rulings and advance agreements on whether a permanent establishment exists 
 

(A) Is it possible to agree that an activity carried on in your territory by a non-
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resident company should not be treated as a taxable branch, agency or 
permanent establishment? 

 
Yes, albeit that this exercise is one the tax inspectors may reluctantly engage in, 
if only because this requires a thorough and detailed analysis of the facts, and a 
detailed explanation as to why the activities do not reach the status of a 
permanent establishment. 

 
(B) Is it possible to agree in your territory that some income attributable to 

business, or a branch, located elsewhere is outside the scope of tax? 
 

One of the standard rulings regards companies with a foreign finance branch.  
Under the application of Dutch tax treaties and the unilateral decree for the 
avoidance of double taxation, income attributable to a foreign branch is normally 
included in the Dutch tax base, but the resulting tax is reduced by the fraction of 
the foreign branch income divided by the world wide income.  In effect, this 
deduction system often functions as an exemption system.  In the foreign finance 
branch ruling a taxpayer could agree in advance with the tax authorities, on the 
percentage of the income from the finance activities that would be attributed to 
the foreign branch.  However, as a result of the introduction of a modified credit 
system in Dutch domestic law, many of these rulings have lost their 
attractiveness.  We note that technically the income attributable to the branch 
would not be outside the scope of tax, but that the tax would be reduced in 
accordance with an income tax treaty or the unilateral decree for the avoidance of 
double taxation. 

 
3.3 Particular businesses 
 

(A) Are there specific classes of business or types of business activity for which 
it is possible to agree a particular basis of computing tax liability which is 
not generally applicable? [e.g. for finance companies, the provision of intra-
group services, companies with branches outside the territory etc.] 

 
In principle, this is not possible, although one could mention the statutory Dutch 
finance companies regime that allows for tax deferral by way of creating a 
reserve.  However, as a request needs to be submitted for the application of this 
regime, the regime applies by statute and not by ruling36.  This would qualify 
under the category of “Decisions” as mentioned in section 2.2 (B) above. 

 

                     
36 See: Article 15b CITA. 

(B) Do the tax authorities publish lists of transactions or activities for which 
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formal rulings or binding statements will be given? 
 

No, not as such.  However, please note the published standard rulings as 
discussed in sections 1.1 and 2.2 (B) above.  In addition, the tax authorities issue 
guidance on aspects that do not qualify for an advance determination from which 
one could infer that other issues can at least be discussed with the tax authorities. 
 Please see section 2.1. (B) above.  

 
 
4. Rulings and advance agreements as to amount of profits 
 
4.1 Agreements on the amount of taxable income 
 

(A) Can the level of profit of any class of business or company be agreed in 
advance? If so, on what basis? 

 
We refer to section 2.2 (B) above, as the distinction between standard and tailor 
made rulings has relevance here.  Standard rulings have been developed for 
situations that frequently occur and the main benefit of most of the standard 
rulings is that multinationals can contact the tax authorities and request advance 
certainty as to the (minimum) level of profit to be reported with respect to certain 
activities.  For instance, a Dutch intra-group finance or license company may 
report a spread of the borrowed funds or the royalties received as its taxable 
income according to the standard ruling for finance companies, and license 
companies.  The percentage of the spread depends on the size of the borrowed 
funds or royalties received and in essence, the higher the amount, the lower the 
percentage.  The reported spread is deemed to be at arms length as long as the 
Dutch intra-group finance or license company does not bear any debtor and 
currency risk. 

 
Other standard rulings regard issues such as:  

 
• allocation of income between Dutch companies and their foreign finance 

branch; 
 

• the applicability of the participation exemption relating to Dutch 
intermediate holding companies; 

 
• imputation of interest on interest-free intra-group loans that serve for 

forward-lending to foreign group companies; 
 

• foreign sales companies; 
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• sales related activities (sales minus); and 

 
• auxiliary or support activities (cost plus).  

 
For the cost plus ruling we refer to section 4.1 (C) below.  

 
(B) Is it ever possible to agree a basis of taxation which differs materially either 

from the rules provided by statute or from the accounts basis of taxation? 
 

No, it is technically not possible to agree a basis of taxation that differs 
materially from the rules provided by statute.  Rulings are specifically bound by 
the scope of Dutch law, jurisprudence and policy which would not allow the 
application of a basis of taxation that differs materially from the rules provided 
by statute or general Dutch principles of accounting.  

 
In principle, Dutch taxation is based on the commercial accounts of a company.  
However, there is a difference between commercial accounting and fiscal 
accounting.  Thus, the basis of taxation as determined by fiscal accounting may 
deviate from the basis of commercial accounts.  The Dutch CITA provides, for 
instance, for up-front depreciation of new business assets that considerably 
improve the environment.  As a consequence, the full amount invested may 
reduce taxable income in the year the investment is made, whereas the 
commercial accounts are likely to conform to the general rules for depreciation 
on a useful-life basis.  

 
The Dutch ruling recognises this difference between fiscal accounting and 
commercial accounting.  This occurs for instance, in the situation of so-called 
“informal capital” rulings for finance activities where interest free loans granted 
to a Dutch company by its shareholder are used to finance foreign group 
companies at an arms length interest rate.  For tax purposes the Dutch company 
may impute and deduct interest on such borrowings37.  Consequently, taxable 
income is lower than commercial income.  

 

                     
37 Subsequently, the amount of deducted interest has to be reported as informal capital, which is subject to capital tax at 
the rate of 1%.  

 Informal capital rulings are based on a decision of the Dutch Supreme Court and 
basically originate from a mechanism to adjust for not-at-arms length dealings 
between shareholders and their companies.  In effect, benefits granted by a 
shareholder to its company are treated as a deemed capital contribution, 
triggering capital duty etc.  On the other hand, if a business asset would be 
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transferred by a shareholder to a company as a benefit in kind, such may trigger 
informal capital treatment at the level of the company but will also allow the 
recipient company to claim depreciation deductions with respect to the 
contributed asset if the business asset happens to be depreciable. 

 
(C) Is it possible to agree “cost plus” arrangements in your territory, whereby 

taxable profits can be determined as a basis of the costs of a business, 
irrespective of its actual income? In applying a “cost plus” basis, is it 
possible to agree to keep agreed costs out of the local territory so reducing 
the costs by reference to which the taxable profits are calculated. 

 
Cost plus rulings may be obtained for several specific activities, in particular for 
auxiliary or support activities.  Auxiliary or support activities are characterised as 
activities that are mostly or completely free of risk.  The facts and circumstances 
of each individual case will determine whether activities qualify as such.  
Examples of auxiliary or support activities are distribution, administration, and 
the provision of product information and call centre activities.  

 
Auxiliary or support activities generally require a minimum cost plus mark-up of 
 5 percent.  A higher cost plus percentage will be applied to activities that carry 
risk and are not merely auxiliary or supportive.  Such activities may be, for 
instance, contract manufacturing, contract research and development.  A cost 
plus ruling is not available when a comparable market price is available. 

 
All cost plus agreements commence with a “minimum” percentage.  According 
to the standard cost plus rulings, the agreed percentage must always be applied, 
even if the actual income earned falls below this percentage.  On the other hand, 
if the reported and earned income exceeds the agreed cost plus, the surplus 
income will be taxed at the normal corporate income tax rate.  In practice, 
however, companies with a cost plus ruling have been allowed to take into 
calculation a period of three to four years of start-up expenses, with the result 
that no taxable income had to be reported.  A company may be required to add 
the income that ought to be allocated to those initial years to its income in later 
years, however.  Please also see section 2.4 (B) above. 

 
The cost plus basis constitutes all costs that are directly related to the activities 
performed by the Dutch entity including a return on equity.  The return on equity 
is a fixed percentage and derives from the lowest market interest rate of a nine-
month period preceding the end of the company’s fiscal year.  The applicable 
market interest rate is derived from figures published by the Dutch Central 
Bureau for Statistics38.  Disbursements may be excluded from the cost basis. 

                     
38 See: Besluit van de Staatssecretaris van Financiën, February 18, 1999, no DB99/2. 



NETHERLANDS 
 
 
 
 

 
Report on Administrative Practices in Taxation 
SIMMONS & SIMMONS/8 / W80067 / JET    D8/227715-3 25 

 
As to whether cost plus rulings may be provided to activities that exceed an 
ancillary or service nature it should be noted that a resolution issued in 1985 
provides that a cost plus should apply to supportive, preparatory and assistance 
activities39.  In a letter of June 16, 1993, the Underminister of Finance stated that 
it would be difficult to provide for an exact division between activities that will 
and will not qualify for a cost plus ruling.  However, he was of the opinion that 
sufficient flexibility existed within the resolution, for the tax inspector to 
determine in practice whether a cost plus ruling would apply.  The examples of 
greenfield rulings in the appendix to this report may give rise to the question 
whether the activities listed exceed the character of ancillary, supportive and 
assistance activities. 

 
4.2 Rulings and advance agreements for special regimes 
 

(A) Where special tax regimes exist, (e.g. for investment in regeneration areas), 
or for particular classes of activity, is there a special procedure for 
obtaining tax rulings, either on whether a business can benefit from the 
special regime, or on the amount of taxable profits which will benefit? 

 
Dutch tax law provides for several special tax regimes.  Examples include the 
accelerated depreciation on business assets, wage tax facilities for research and 
development and the possibility of forming a reserve for risks relating to active 
intra-group finance activities performed exclusively from the Netherlands.  The 
conditions imposed and the size of the facility are published either as laws or 
regulations.  In general, a taxpayer must file a standardised request to the tax 
authorities.  The request must consist of all relevant information to enable the tax 
authorities to determine whether the requested regime may be granted.  The tax 
authorities may subsequently ask for further details.  All of these facilities are as 
yet statutorily available only upon request.  Please also see sections 2.2 (B) 
above. 

 
4.3 Rulings and advance agreements on deductible expenses 
 

(A) Is it possible to agree that particular classes of expenses (which would not 
otherwise be tax deductible) will be tax deductible? 

                     
39 See: Resolutie van 25 April 1985, Rolno. 084-2737 BNB 1985/196. 

To the best of our knowledge, Dutch administrative practice does not provide for 
agreements on non-deductible expenses under certain circumstances. 

 
(B) Is it possible to agree that provided a certain level of taxable profits is 
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achieved, the deductibility of expenses in excess of that figure will not be 
challenged 

 
No, we do not believe this applies as such.  The closest that comes to mind is 
when a cost plus ruling is requested and applicable, as in that instance income 
will be reported pursuant to the cost plus method.  However, if the cost plus only 
applies to part of the taxpayer's activities, deductible expenses will be looked at 
when considering the taxable income resulting from the remaining activities of 
the taxpayer. 

 
4.4 Safe havens 
 

(A) Are there ‘agreed’ or customary levels of profit which are acceptable for 
particular activities? 

 
Please see section 4.1 (A) above.  In standard rulings, minimum levels of profit 
are defined that are acceptable for specific activities.  A tailor made ruling that 
would, for example, involve a cost plus and sale minus would also result in a 
‘agreed’ profit.  However, one should note that this does not mean that the agreed 
level of profit is also the maximum level of profit to be reported.  If a taxpayer de 
facto earns more income than the agreed level, the excess is subject to tax as 
well. 

 
 
5. Rulings: Thin capitalisation and interest deductions 
 
5.1 Is there any restriction on the amount of interest for which a tax deduction may be 

obtained? 
 

In the following discussion the term ‘loan’ is meant to be a bona fide debt instrument 
and the term ‘interest’ is meant to be the return on such a bona fide loan which is 
dependent neither on profit nor payment of profits.  
 
Dutch tax law recognises the principle of full deduction of interest paid on loans to 
finance business activities.  However, when interest is paid with respect to affiliated 
loans, interest deduction may be restricted by law or jurisprudence. 

 
As of January 1, 1997, the Dutch CITA contains certain provisions to counter erosion of 
the corporate income tax basis by deducting interest paid by a Dutch company to a 
related company or individual or to an unrelated party in specific instances.  

 
Deduction of such interest is denied in instances where a loan (including promissory 
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notes) granted by the recipient of a dividend distribution, repayment of capital or capital 
contribution serves to finance the dividend distributions, repayment of capital or capital 
contribution.  A taxpayer may nevertheless qualify for the interest deduction if he can 
show that the loan (or promissory note) is predominantly based on sound business 
reasons40. 
 
Interest on loans due to a related company or individual with respect to dividend 
distributions, repayments of capital or acquisition of stock in a related company or 
contribution of capital will also not be deductible unless the taxpayer can show that both 
the loan and the transaction are predominantly based on sound business reasons, or that 
the interest is effectively taxed in the hands of the recipient on a basis and at a rate 
comparable to the basis and rates applicable in the Netherlands.  If the evidence 
provided is convincing, the interest will be fully deductible41.  
 
Deduction of interest statutorily may be restricted temporarily in the following situation. 
 A (newly incorporated) Dutch intermediate holding company acquires the shares in a 
Dutch subsidiary.  The acquiring company takes out a loan from an affiliated company 
in order to finance the acquisition.  At the same time the acquiring company and the 
subsidiary enter into a fiscal unity and therefore, the interest on the related party loan 
can be set off against the taxable profit of the subsidiary.  Deduction of such interest is 
not permanently denied if the acquisition is considered to be predominantly driven by 
sound business reasons.  In other words, it regards a third party acquisition or an intra-
group acquisition that has satisfied the condition  for full deductibility of the interest 
relating thereto.  However, the deduction may be temporarily restricted.  The result is 
that interest may not be set-off against the profit of the acquired company for a period of 
eight years subsequent to the acquisition.  If the taxpayer can show that the group as a 
whole took out a third party loan in view of the acquisition in the Netherlands, the 
deduction of interest will not be subject to any restriction42.  The same restrictive rules 
apply if an acquisition is followed by a legal merger or a legal demerger43. 

 

                     
40 See: Article 10a (1) CITA 

41 See: Article 10a (2) and (3) CITA. 

42 See: Article 15, paragraph 4 (5) CITA. 

43 See: Articles 14a and 14b CITA. 
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Jurisprudence may also restrict deduction of interest.  Firstly, this regards interest 
payments to related parties.  If the rate of interest agreed between related parties deviates 
from the rate to which third parties would have agreed, the tax authorities may adjust the 
deducted interest amount to an arms length amount.  The interest amount may also be 
adjusted for the recipient in the following situations: if the recipient of the interest is a 
Dutch company that attributes the respective loan to its/his business assets44; or, if the 
recipient is a Dutch individual who attributes the shares in the debtor company to his 
private assets and these shares represent at least 5% of the issued capital of the debtor 
company45.  The adjusted amount is deemed to be dividend or an informal capital 
contribution, depending on whether the company benefits its shareholder or the 
shareholder benefits his company.  In the case of a capital contribution, capital tax is due 
at the rate of 1%.  If the recipient of the interest is a resident of a foreign country the 
adjustment will only be made at the level of the interest payer 46.  This is based on a 
decision of the Supreme Court and forms the basis of the informal capital ruling 
mentioned under 4.1(B) above. 

 
In respect of recharacterised debt or equity, there is jurisprudence which determines that: 
(1) a loan agreed between related parties will qualify as equity if, on its own terms, a 
loan was entered in to, but with the intention of the contracting parties to, in fact, make a 
capital contribution47; (2) the loan granted by a third party was entered in to under such 
conditions that the third party must be considered as a “participant” rather than a 
creditor48; and (3) the related creditor was aware from the beginning that (part of the) 
loan would never be repaid because of the company’s exposure to losses.  In all of these 
situations, interest paid (if any) will be regarded as a dividend distribution and therefore 
such interest will not be deductible.  Jurisprudence also indicates that interest is non-
deductible if it relates to related or third party loans, to finance assets or activities which 
are not intended to benefit the company’s core business49. 
 

                     
44 See: Hoge Raad  8 July 1986 BNB 1988/293-297. 

45 Although not explicitly mentioned in the Dutch ITA and CITA the readjustment of such interest is mentioned in the 
Bill amending the regime on substantial interest and in the Parliamentary discussion on this Bill. The new act has 
become effective as of January 1, 1997.  

46 See: Hoge Raad May 31, 1978 BNB 1978/252. 

47 See: Hoge Raad January 27, 1988 BNB 1988/217. 

48 See: Hoge Raad 11 March 1998 BNB 1998/208. 

49 See: Hoge Raad 21 September 1994 BNB 1995/15 and 16. 

As a general conclusion, it can be said that restrictions on the deductibility of interest 
apply following statutory law or jurisprudence.  To the best of our knowledge Dutch 
administrative practice adheres to these rules. 
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5.2 What is the approach of your tax authority to rules relating to the ratio of debt to 

equity in foreign owned companies (i.e. questions of thin capitalisation)? Is the 
approach consistently applied?  

 
The Dutch Government has always waived the introduction of fixed debt/equity rules 
between affiliated domestic companies and foreign owned companies believing that 
such rules cause too many economic distortions.  This point of view was repeated in the 
recent Parliamentary discussions on the introduction of measures to counter the erosion 
of the corporate income tax by deduction of interest paid on intra-group loans50.  Rather 
than debt/equity rules other measures ware adapted to counter base erosion.  Please also 
see section 5.1 above.  
 
The Netherlands does generally not advocate fixed debt/equity rules.  Nevertheless, a 
debt/equity ratio of 85/15 is required for a Dutch intermediate holding company that 
applies for the standard ruling regarding the participation exemption.  In that situation, 
full deductibility of business related interest payments applies in accordance with the 
law and jurisprudence as explained in section 5.1 above.  

 
5.3 Can an agreement on a preferred debt/equity structure be secured more easily by 

using a back-to-back deposit or guarantee arrangement with an unrelated bank or 
lending institution? 

 
Not applicable.  We refer to sections 5.1 and 5.2 above. 

 
5.4 Is it possible to agree the amount of interest expense that should be attributed to a 

branch?  
 

Generally, the point of view of the Dutch tax authorities is that a foreign branch of a 
Dutch headquarter company is financed with capital (equity).  If the headquarter 
company obtains a third party loan to finance its foreign branch, the resulting interest 
payments are deductible.  To the best of our knowledge it is not possible to agree the 
amount of interest payment attributable to a branch, otherwise than explained in section 
5.1 above. 

 
5.5 Is it necessary to demonstrate an actual interest expense (whether for a branch or 

a company), or can a ‘notional capital’ computation be applied? 

                     
50 See: Memorie van Toelichting bij de wijziging van de Wet op de Vennootschapsbelasting van 1969 met het oog op 
het tegengaan van uitholling van de belastinggrondslag en het versterken van de fiscale infrastructuur, zie Hoofdstuk 
3.2 Onderkapitalisatieregels (thin capitalisation). 

Not applicable, except for banking institutions.  We refer to section 5.4 above. 
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6. Transfer pricing issues 
 
6.1 What are the practical procedures used for determining transfer prices for 

controlled transactions in relation to intra-group service activities and financial 
services? Please set out a brief description of the procedures, with details only to 
the extent that those procedures may be relevant in influencing the location of 
business.  Is the handling of transfer pricing issues dealt with on a centralised 
basis? 

 
We assume that this question regards the practical procedures at a tax authority level.  
Transfer pricing issues are dealt with by the tax authorities on a centralised basis.  That 
is, the Dutch tax authorities have implemented a transfer pricing co-ordination Group 
(“CGTP”) which serves to streamline the approach the tax authorities wish to take with 
respect to identified problem areas and to provide for a consistent policy on these 
problem areas.  The existence of this co-ordination group does not affect the ruling 
request procedure, which is handled by the ruling team in Rotterdam.  

 
The CGTP was implemented in February 1, 1998 and reviews all APA and transfer 
pricing ruling requests, provides binding advice and guarantees consistency in policy 
with respect to administration in the transfer pricing area.  However, this is an internal 
matter and the local tax inspector remains the person dealing with the request.  The 
CGTP will be notified and involved with respect to the following issues: 

 
• transactions with related entities which are established in tax havens; 
• intended audits of transfer prices; 
• cross-border transactions that are, or will be, determined within the scope of a 

branch audit; 
• a request by a taxpayer for a corresponding adjustment in the transfer pricing 

area pursuant to an (intended) adjustment that has been implemented as regards a 
related entity in another State; 

• a determination in advance, which is not included in the definition of a ruling 
regarding the applicable transfer price; 

• if it is probable that a competent authority or an arbitration procedure will be 
ignited; 

• a cross-border transfer of intangible assets within a group structure; 
• interest payments and interest imputation between entities and their permanent 

establishments and vice versa. 
 
Furthermore, the CGTP has a major task in training Dutch revenue service 
personnel.   
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As to the actual determination of transfer prices of companies for controlled transactions 
in relation to intra-group service activities in a fashion that would be relevant in 
influencing the location of businesses, we can only refer to the practice of issuing 
greenfield rulings as stated in sections 1.3(A) and 2.2 above.  In practice, these regard 
cost plus or resale minus rulings, occasionally together with an agreement regarding the 
fact that companies making large investments may not report income in their start-up 
years.   
 
We indicated in sections 2.2 and 4.1 (C) above, the existing practice of obtaining a cost 
plus ruling or other type of ruling regarding the arms length character of services 
rendered.  As the issue of these rulings is centralised, no specific impetus exists to locate 
a business in a certain location within the Netherlands. 

 
6.2 How, in practice, does the tax administration verify whether transfer prices are at 

arms length and how is this done when no comparable uncontrolled prices are 
available?  What methods are used and how are these chosen? 

 
In practice, the tax administration, here for all practical purposes the tax inspector who 
reviews the company’s tax return, will look at expenses that reduce taxable income and 
determine whether these expenses regard payments made to related entities.  Similarly, 
items such as interest and royalty income will be reviewed and can easily be compared 
with the published standard ruling rates.  If a company reports a margin that is lower 
than the margins applied in the published standard ruling, this may be an indication that 
the issue ought to be audited51.   
 
Following the establishment of the CGTP, identified issues will be discussed with the 
CGTP (see section 6.1 above).  This way, know-how is being collected that undoubtedly 
will assist with identifying practices that can be deemed not to be at arms length.  In 
practice, the ruling team applies a percentage of turnover in resale minus ruling requests 
that according to branch research by the ruling team represents what ought to be at arms 
length. 
 

                     
51 See: Hof den Haag MK I, September 12, 1995, nr. 94/0995, VN 1996/921. 
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In our experience, the Dutch tax authorities do not apply a group approach in which the 
total income of a group is subsequently allocated to the respective group companies by 
way of profit allocation formulae or profit level indicators52.  Rather, uncontrolled 
comparable prices, where available, are applied as indicators of an arms length price and 
a functional analysis is applied to determine the appropriate return for functions, risks 
and services rendered.  The ample exposure of the ruling team and CGTP to industry 
data by virtue of the extensive ruling practice and centralised approach should not be 
under-estimated. 

 
6.3 How does the national tax administration ensure that the factors determining 

comparability, as defined by the OECD Transfer Pricing Guidelines, are taken 
into account?  In particular, does the national tax administration perform 
verifiable functional and risk analysis in each case separately or does it rely on 
sector specific and industry averages without, in practice, undertaking a case by 
case analysis? 

 
Please see the reply provided in section 6.2 above.  The CGTP is arguably the body that 
is instrumental in assuring compliance with the OECD Transfer pricing Guidelines.   
 
In our experience the ruling team relies mostly on its extensive ruling practice and the 
mark-up on returns required as a result of that practice.  No publicly available database 
similar to the standard industry codes (“SIC”) as applied in the United States, for 
example, exists in the Netherlands, and thus access to comparable uncontrolled prices is 
often difficult.  Similarly, the experience resulting from the ruling practice, addresses 
related party transactions and not unrelated party transactions.  It is generally the 
balance between a taxpayer’s comparable party research and information that is 
provided to the tax authorities, together with the ruling team experience and branch 
research that determines the outcome. 

 
6.4 What administrative flexibility is available in the application of formal or informal 

Advance Pricing Agreements? What are the disclosure and documentation 
requirements? Are Advance Pricing Agreements administered centrally? 

 

                     
52 See: G. Maisto, General Report, Cahiers de droit fiscal international, IFA, Volume LXXVIIa, Transfer pricing in the 
absence of comparable market prices, p. 51. 
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On October 19, 1994, the Dutch Underminister of Finance issued a resolution regarding 
the procedure for obtaining an advance pricing agreement53.  However, please note that 
the possibility to obtain certainty on a bilateral basis subsequent to discussions with the 
tax authorities of two or more jurisdictions regarding cross-border transactions between 
related entities, is considered nothing more than an extension of the already longstanding 
policy of openness underlying the Dutch ruling process.  There is therefore, less  
mention of “the Dutch APA program”, than “the Dutch ruling program.” The resolution 
mentions the Dutch ruling program as follows: “As is known, the Dutch Tax Authorities 
are willing to provide certainty in advance regarding the transfer prices to be applied for 
tax purposes under specific circumstances.  Considering reactions received from private 
practice this possibility is valued positively by taxpayers.  It is not meant to change this 
way of doing business.  In the future taxpayers can continue to obtain certainty in 
advance regarding the fiscal consequences of their actions from the competent tax 
inspector in the usual way”. 

 
International (bilateral) rulings are a new phenomenon in the Netherlands.  Traditionally the 
competent authority process is not structured to include taxpayers in the discussions between 
the respective governments, although one is free to make suggestions in advance as to how to 
proceed.  Traditionally the competent authority is involved when a taxpayer has effectively 
exhausted his remedies and is subject to double taxation.  The Dutch tax authorities emphasise 
that Dutch taxpayers are in no way obliged to obtain advance (bilateral) approval with respect 
to transfer prices in cross border transactions.  Taxpayers can decide for themselves whether 
they prefer certainty in advance or not.  This probably serves to assure taxpayers that there will 
be no pressure to obtain bilateral certainty when a unilateral ruling is requested, and this is 
likely to persuade taxpayers to stick with the (unilateral) ruling practice.  
 

A request for bilateral approval on transfer prices is technically treated as a request for 
competent authority assistance, along the lines of article 25 of the 1992 OECD model 
treaty.  Therefore the procedure follows the existing procedure for competent authority 
assistance.  The request can either be locally initiated or initiated from abroad. The 
domestic taxpayer can have informal discussions with the local competent tax inspector 
before the foreign related party makes its actual submission, if only to discuss the 
transfer pricing method or policies applied by the foreign related party.  In practice there 
is no advantage to be obtained by holding back information as to how a method is 
applied or why one party believes a method and result are justifiable, and the exchange 
of such information will assist all parties to focus on and understand fully the issue 
presented.  The local competent tax inspector, who remains the taxpayer’s primary 
contact, will contact and inform the Tax Inspectorate of Large Enterprises and the 
competent authorities, of the fact that a foreign initiated request is filed. 

 

                     
53 See: Resolutie Staatssecretaris van Financiën 19 October 1994, nr. IFZ94/855. 
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The domestic tax inspector remains a primary contact.  He is responsible for preparing 
initial advice as to the proposed transfer price, which is forwarded to the Tax 
Inspectorate of Large Enterprises (where the ruling team can assure that any potential 
agreement fits within government policy) and to the Directorate of International Fiscal 
Affairs.  The latter has responsibility for international tax issues and the (Dutch) 
competent authority will forward a preliminary position and any required or helpful 
underlying materials to the foreign competent authority.   

 
As three layers of Dutch tax administration (the domestic tax inspector, the Tax 
Inspectorate of Large Enterprises and the Directorate of International Fiscal Affairs) are 
included in the process, and everyone needs to be informed of the other’s position, one 
can imagine the potential for unnecessary delay in the process.  In domestic practice the 
ruling team and local tax inspector work together, however, and meetings with the 
taxpayer, counsel, the tax inspector and a ruling team member present have been 
arranged.  The fact that this can greatly accommodate all parties and benefit the process 
is recognised by the Dutch tax authorities who are traditionally keen on a swift decision 
making process. 

 
Reducing the administrative burden on taxpayers is also a focus of Dutch tax policy54.  
The Dutch tax authorities are of the opinion that some countries request an unreasonable 
amount of documentation during the APA process which the Netherlands considers 
counter productive to the aim of the APA process.  It is expected that the documentation 
burden will reduce over time as one gets more experienced with APAs.  
 
APA’s, once concluded, fall under the audit jurisdiction of the competent local tax 
inspector.  If any problems or deviations to the agreement arise such will be discussed 
with the local tax inspector who is responsible for internal reporting.  Review of the 
APA does not take place by special audits.  In the normal domestic ruling procedure, 
taxpayers indicate in their tax return that the filed return is subject to a ruling and the 
same applies to a return that is subject to an APA.  However, the resolution makes it 
clear that, if presumptions are included in an APA that would allow for a change of the 
agreed transfer price or render the granted approval invalid, this will be examined during 
regular audits to ensure compliance with the APA.  It will also be regular procedure to 
examine whether the facts presented at the time of the APA request are still applicable. 

 
6.5 Are there regular enquiries on the operation of transfer pricing rules, and 

Advance Pricing Agreements and are the enquiry practices centrally monitored?   
 

                     
54 A memorandum on Dutch tax policy with respect to international (fiscal) treaty law issued in May of 1998 lists that 
the Netherlands contributed to part V of the OECD transfer pricing report regarding documentation requirements and 
part IV F regarding APA’s. See: Uitgangspunten van het beleid op het terrein van het internationaal (verdragen) recht 
VN 1998/22.3. 
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Questions are asked fairly regularly in Parliament regarding Dutch international tax 
policy (which includes operation of the APA process).  These questions (and answers) 
are usually published and most recently a reply by the Underminister of Finance of 
December 18, 1998 regarding questions asked during the general meeting of June 18, 
1998 was published.  The reply includes a paragraph regarding the fact that few APAs 
have so far55 been concluded.   

 
6.6 Which party has the burden of proof regarding the application of the arms length 

principle? 
 

The question of the burden of proof concerns both formal and material civil law 
principles.  Two predominant rules apply: 

 
• Whoever alleges a fact has the burden of proof as to that fact. 

 
• Whoever has appearances against him has the burden of proving that facts are to 

the contrary. 
 

The rule “whoever alleges a fact will have the burden of proof as to that fact” is derived 
from jurisprudence.  This generally means that the tax inspector has the burden of proof 
with respect to proposed adjustments to reported income in the situation of an 
assessment.  The taxpayer must show all items that decrease taxable income and, when 
proof is required, has the burden of proof with respect to those items.  As to the 
reporting of taxable income the burden of proof is generally on whoever claims the 
applicability of a particular fiscal regime.  
 
The rule “whoever has appearances against him bears the burden of proof” also results 
from jurisprudence and is derived from decisions where a judge distilled proof from 
suspicion.  These suspicions can be founded on facts, on the knowledge of the judge 
derived from publicly accessible sources, and on rules of experience with which 
educated people are deemed to know (i.e. judicial notice).  
 
However, situations exist where the burden of proof shifts56.  For example, if a required 
tax return has not been submitted this is punished by a shift of the burden of proof. 

 
In conclusion, the result of the rules regarding burden of proof under Dutch law is such 
that in general, a tax inspector has the burden of proof with respect to items that ought to 
increase taxable income based on an arms length analysis.  The taxpayer has the burden 

                     
55 Brief van de Staatssecretaris van Financiën van 18 December 1998, nr. IFZ98/1036. 

56 In code sections 25 (6) and 29 of the General Tax Act (Algemene wet inzake rijksbelastingen, “GTA”), cases in 
which the shift in burden of proof is applied are mentioned. 
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of proof with respect to items that decrease taxable income based on the arms length 
principle. 

 
7. Further Questions 
 
7.1 Are there any other administrative practices or tax rulings (including advance 

agreements or exercise of discretion by tax authorities) which are operated in your 
territory which might influence the location of business? 

 
We cannot think of any non-statutory practice or other practice relating to taxation that 
may have such a result. 

 
7.2 Are there any other general comments you wish to make about administrative 

practices in your territory? 
 

No. 
 
7.3 From your experience and knowledge of other territories in the EU, do you think 

that your territory offers a more or less flexible approach to agreeing taxable 
profit than other countries? 

 
In section 1.1 above, we deliberately stated that the Dutch tax authorities are aware that 
advance certainty is a valuable asset.  Within Europe, if not world-wide, it is (still) 
uncommon that taxpayers can be heard, leave alone receive a relatively swift reply and 
(long term) certainty regarding the tax treatment of their particular facts and 
circumstances.  This government service per se should not be mistaken with negative 
notions of “tax-haven treatment”,“advantages only granted to the few” and the “absence 
of substance”.  That there is a relationship between compliance and access to the tax 
authorities is a concept that few people can deny and as such the Dutch tax authorities 
aim to benefit from the resulting efficiency by providing access and advance certainty.  
So, yes, the Dutch tax authorities offer a more flexible approach in agreeing what will 
constitute (minimum) taxable income of a taxpayer, because this can be discussed and 
agreed in advance 

 
7.4 Are you aware of practices operated in other EU territories, details of which 

should be included in our report? 
 

No reply. 
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APPENDIX 
 
Informal Translation of 7 rulings that were published by the Ministry of Finance on June 18, 
1999 pursuant to a decision of the Raad van State of January 12, 1999, as published in Fiscaal 
up to Date of June 22, 1999. 
 
This appendix reproduces a summary of the seven disclosed rulings that differ from published 
policy. The first ruling only differs with respect to the term for which the ruling is granted. The 
others differ with respect to the term for which the rulings are granted and the moment of taking 
earnings into taxable income. 
 
With respect to extensions, each time, depending on the area of business, an individual 
valuation is made where at least the following aspects are taken into consideration: 
 

- the term of the contracts that parties have entered into; 
- the character and size of the investment; 
- the market prospects, also considering the character of the product; 
- the education effort in personnel; 
- the term to which a realistic business plan applies; 

 
Foreign investors who make significant investments in the Netherlands such as in buildings etc, 
which only become operational after a period of time, require certainty on the tax treatment of 
their investment for a period that exceeds a 4 year term. 
 
With respect to the moment of taking earnings into taxable income, the following can be said. 
With a cost plus ruling, incurred cost that cannot be activated leads to a cost-base in the initial 
phase and then to taxable income whereas in the initial phase of a large project realistically 
hardly any profit is being made. Without any further agreement by virtue of a strict application 
of the cost plus method, the division of profit over the years would not agree with what 
generally results in an unrelated situation. If there is no related party, an agreement could have 
been made with the unrelated contract partner as to how initial start up expenses would be dealt 
with in the initial phase. In order to apply the cost plus method in such a way that the income 
reflects as far as possible what would apply between third parties, part of the cost plus result is 
added into taxable income in a later year. These amounts need to be increased with an interest 
component such that, in total, considering the longer period of time, the same result will arise as 
if the cost plus method had been applied on a linear basis. 
 
A standard clause that is included is that the ruling will be immediately terminated if it becomes 
clear that erroneous or incomplete information has been provided or an erroneous or incomplete 
picture has been provided with respect to the activities of the party involved. 
 
Ruling 1: 
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This relates to a foreign multinational operating company that requested certainty in advance 
regarding the fiscal treatment of its intended investment in the Netherlands. The investments 
relate to the start-up of a logistics centre in the automation branch with more than 100 
employees. The amount to be invested exceeded 10 million Dutch guilders. For this activity a 
cost plus ruling was granted with a term of eight years. 
 
Ruling 2: 
 
This relates to a foreign multinational operating company that requested certainty in advance 
regarding the fiscal treatment of its intended investment in the Netherlands. The investment 
(approximately 100 million Dutch guilders and more than 100 employees) relates to the 
establishment of a production facility in the metal industry, which, based on contributed know-
how by the related group, is to manufacture goods.  
 
The required technology and know-how are contributed to a Dutch limited partnership 
(besloten commanditaire vennootschap). The managing and silent partners are foreign based 
related group companies of the foreign investor. A besloten commanditaire vennootschap is not 
taxable as such in the Netherlands. The partners have no permanent establishment or dependent 
agent in the Netherlands. 
 
For the production activities that are performed pursuant to exclusive assignment by the foreign 
shareholders, there are so-called contract manufacturing activities (which means there is solely 
a production activity without any inventory, debtor, currency and business risk) and a cost plus 
ruling has been granted with a term of eleven years. 
 
With respect to the moment of taking taxable income into consideration the initial start up 
phase is determined to be three years considering the character of the investment and the 
expected period of growth to a fully operating company. Inclusion into income takes place after 
the initial start up phase for a period of eight years on a linear basis.  
 
Ruling 3: 
 
This relates to a foreign multinational operating company that requested certainty in advance 
with respect to the fiscal treatment of its intended investment in the Netherlands. The 
investment relates to the establishment of a production facility in the chemical sector which, 
based on contributed know-how by the related group, will manufacture goods. The investment 
amount exceeds 10 million Dutch guilders and there is employment opportunity for tenfolds of 
employees.  
 
For the production activities that are performed pursuant to exclusive assignment by the foreign 
shareholders there are so-called contract manufacturing activities (which means there is solely a 
production activity without any inventory, debtor, currency or business risk) and a cost plus 
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ruling was granted with a term of eleven years. Just as is the case in Ruling 2 an additional 
agreement was entered into with respect to the deferral of income for the years in which the 
sales have not yet commenced.  
 
Ruling 4: 
 
This relates to a foreign multinational operating company that requested certainty in advance 
regarding the fiscal treatment of its intended investment in the Netherlands. The investment 
relates to the establishment of a production facility which, on the basis of contributed know-
how by the related group, will manufacture goods. Subsequently a logistics centre will be 
established. The investment amount is a good 10 million Dutch guilders and there is 
employment opportunity for tenfolds of employees. 
 
The required right to technology and know-how where contributed to a Dutch limited 
partnership (besloten commanditaire vennootschap). The managing and silent partners are 
foreign based related group companies of the foreign investor. The actual activity is 
subcontracted by the partnership to a production facility of a Dutch B.V. A besloten 
commanditaire vennootschap is not taxable as such in the Netherlands. The partners have no 
permanent establishment or dependent agent in the Netherlands. 
 
The activities that are provided pursuant to exclusive assignment for the partnership are 
contract manufacturing activities (which means there is solely a production activity without any 
inventory, debtor, currency and business risk) and a cost plus ruling was granted with a term of 
eleven years. Just as in Ruling 2, an additional agreement was entered into regarding the 
moment of taking profit into income. Considering the character of the investment and the 
expected period of growth to a fully operating company in this case deferral was granted for 
four years. 
 
Ruling 5: 
 
This relates to a foreign multinational operating entity that requested certainty in advance 
regarding the fiscal treatment of its intended investment in the Netherlands. The investments 
relate to the establishment of a production facility in the chemical sector which will 
manufacture goods on the basis of contributed know-how by the related group. In addition a 
logistics centre will be established. 
 
The required rights to technology and know-how are contributed to a Dutch limited partnership 
(besloten commanditaire vennootschap). The managing and silent partners are foreign based 
related group companies of the foreign investor. The actual production is subcontracted to the 
production facility of a Dutch company. A besloten commanditaire vennootschap is not taxable 
as such in the Netherlands. The partners have no permanent establishment or dependent agent 
in the Netherlands. 
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The performed production activities that are provided in exclusive assignment for the foreign 
shareholder are contract manufacturing activities (which means there is solely a production 
activity without any inventory, debtor, currency and business risk) and a cost plus ruling was 
granted with a term of eleven years. 
 
As is the case in Ruling 2, an additional agreement was entered into regarding the moment of 
taking profit into income for the years in which cash flow is not yet positive. 
 
Ruling 6: 
 
This relates to a foreign multinational operating company that requested certainty in advance 
regarding the fiscal treatment of its intended investment in the Netherlands. The investment 
relates to the establishment of a production facility in the chemical sector which will 
manufacture goods, on the basis of know-how that is contributed by the related group. In 
addition a logistics centre will be established and R & D activities will be performed. 
 
The required rights to technology and know-how are contributed to a Dutch limited partnership 
(besloten commanditaire vennootschap). The managing and silent partners are foreign based 
related group companies of the foreign investor. The actual production is subcontracted to a 
Dutch company which owns the production facility. A besloten commanditaire vennootschap is 
not taxable as such in the Netherlands. The partners have no permanent establishment or 
dependent agent in the Netherlands.  
 
The production activities that are provided in exclusive assignment for the foreign shareholder 
are of contract manufacturing activities (which means there is solely a production activity 
without any inventory, debtor, currency and business risk) and a cost plus ruling was granted. 
With respect to the R & D activities a cost plus ruling was also  granted with a term of eleven 
years. 
 
As is the case in Ruling 2, an additional agreement was entered into regarding the moment of 
taking profit into income. Considering the character of the investment and the expected period 
of growth to a fully operating company, in this case deferral was granted for three years. 
 
Ruling 7: 
 
This relates to a foreign multinational operating company that requested certainty in advance 
regarding the tax treatment of its intended investment in the Netherlands. The investment 
relates to the exploitation and further development of know-how contributed by the group. 
Furthermore, marketing activities will be performed in a separate Dutch company for purposes 
of the group. 
 
The required rights to the technology and know-how where contributed to a Dutch limited 
partnership (besloten commanditaire vennootschap). The managing and silent partners are 
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foreign based group companies of the foreign investor. The actual exploitation activities are 
subcontracted to a Dutch company. A besloten commanditaire vennootschap is not taxable as 
such in the Netherlands. The partners have no permanent establishment or dependent agent in 
the Netherlands.  
 
A cost plus ruling was granted for the exploitation activities performed pursuant to the 
exclusive assignment by the foreign investors. For marketing activities to be performed separate 
from the exploitation a resale minus ruling was granted. The possibility was reported that the 
partnership will grant sub-licenses via the Dutch company to foreign related entities. For this a 
royalty ruling was granted. The term of the ruling is eleven years. 
 
As is the case in Ruling 2, an additional agreement was entered into regarding the moment of 
taking profit into income. Considering the character of the investment and the expected period 
of growth to a fully operating company, in this case deferral was granted for four years. 
 



PORTUGAL 
 
 
 
 

 
Report on Administrative Practices in Taxation 
SIMMONS & SIMMONS/8 / W80067 / JET    D8/227879-3 1 

PORTUGAL 
 
 
1 Preliminary and general issues 
 
1.1 Please provide a short introduction describing in general terms the prevailing 

‘culture’ in your territory in relation to administrative practices, covering the 
relative importance to businesses of tax rulings or advance agreements on tax 
liabilities, and describing their importance in the making of  commercial 
decisions. 

 
In Portugal the prevailing "culture" relating to administrative practices, namely with 
regard to tax rulings and advance agreements on tax liabilities, is largely based upon 
the interpretation of, and application of the legislation in force to, specific tax 
situations.  In general terms, the Portuguese Tax Administration does not have power 
to enter into agreements or negotiated settlements with the taxpayers which grant a tax 
status or treatment other than that which would result from the application of the 
legislation in force to that particular situation.  However, agreements and negotiated 
settlements may be used by the Portuguese Tax Administration in a very limited 
number of circumstances. 

      
   Most taxpayers will make business decisions on the basis of advice from tax 

consultants and legal and tax advisers who may be lawyers or tax auditors.  In some 
cases companies will have their own internal legal and tax advisers.  The advice 
provided by such advisers is, in most cases, sufficient to develop a business with an 
adequate degree of certainty in relation to the applicable tax regime.  However, in 
other cases, such as where a high degree of legal and tax complexity is involved or 
where the prevailing tax legislation is not clear on the tax treatment of a particular 
situation and there is no experience in applying it, tax advisers (at their own initiative 
or at the request of their clients) may prefer to submit a ruling request  to the Tax 
Authorities, to obtain a binding ruling on the tax treatment of that situation.  
Alternatively, companies may submit tax queries to the Tax Administration through an 
informal procedure (a simple letter or fax addressing the question).  Under this 
informal procedure the information obtained from the Tax Administration (hereinafter 
referred to as “non binding information”) while not binding in relation to that 
particular situation will, in principle, provide an answer in a shorter period of time.   

 
1.2 General approach 
 

(A) Please describe the way in which businesses and tax advisers setting up 
in your country approach tax planning.  Do businesses and their 
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advisers normally rely on advice as to the tax position or is it customary 
to approach the tax authorities for agreement on the tax status and 
treatment of new businesses or companies?  

 
The principles in 1.1 above also apply to questions arising from tax planning 
matters.  It is not possible to negotiate with the Tax Administration the tax 
status and treatment of a new business or company.  For large scale 
investment, projects tax incentives are granted on a contractual basis and the 
incentives and tax status are negotiated with the Government (see Section 1.3 
(B) below).  If complex tax matters are involved or if the applicable tax 
regime is an essential factor in deciding whether or not to proceed with the 
setting up of the new company or development of the business in question, 
the investors may require a ruling (or, alternatively, a non binding 
information, as mentioned in 1.1 above) from the competent Tax Authorities 
to ensure their interpretation of the tax status and tax treatment applicable to 
the new business or company is correct.   

 
(B) Is it customary for a new company or business to discuss its tax position 

with the tax authorities, either in advance of setting up, or on an 
ongoing basis, beyond the ordinary obligation to file returns and pay 
tax? 

 
It is not customary for a new company or business to discuss its position with 
the Tax Administration, either prior to or following it being set up.  However, 
there may be cases (as stated in 1.1 and 1.2 (A) above) where the investors or 
the company consider that it is advisable to seek a binding ruling or non 
binding information from the Tax Authorities in relation to complex 
situations or situations that involve considerable investment.   

 
(C) Please give a general indication of the degree of discretion exercised by 

the tax authority in agreeing tax computations whether or not in 
advance.  This question seeks general information only - specific details 
are requested below. 

 
We shall assume hereafter that the exercise of  “discretion” involves the Tax 
Authorities basing their decisions as to the tax status or tax treatment of a 
company on judgements of convenience taking into account, amongst other 
concerns, economic and social factors.  Such exercise of discretion resulting 
in the grant to the entity a tax status, or in the application of a tax regime, 
which differs from that which would result from a simple interpretation and 
application of the prevailing legislation. 

      
       Applying the concept of discretion described above, in Portugal the Tax 
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Authorities are not permitted any degree of discretion in agreeing tax 
computations, whether in advance or not.  Instead, the Tax Authorities will 
interpret the prevailing legislation and apply it to specific situations, 
exercising a degree of discretion known as “technical discretion”. However, 
since the prevailing tax legislation is sometimes vague, undetermined and not 
clear, and does not directly address many novel or more complex situations 
(which must, then, be dealt with using the general concepts available), the 
task of interpreting the legislation in force and applying it to particular 
situations sometimes involves the exercise of a considerable degree of 
“technical discretion” by the Tax Authorities1. 

      
The Tax Administration has, therefore, a certain degree of freedom in relation 
to technical issues, when interpreting and applying tax rules. Such "technical 
discretion" is limited to the abovementioned interpretation and application of 
the law and cannot extend to alteration of the regime set forth by the 
applicable legislation. The "technical discretion" always relates to a 
particular taxpayer's situation. 

      

                     
1 Please find below a brief theoretical explanation of the legal basis for the Tax Authorities not being allowed to 
exercise discretion or to enter into agreements with taxpayers regarding their legal status or tax treatment.  
 
In general terms, the Portuguese Tax Administration is guided by the principle of legality (princípio de 
legalidade). Pursuant to paragraph 2 of Article 106 of the Portuguese Constitution (Constituição da República 
Portuguesa, "CRP"), taxes must be created by law. The situations that are subject to tax, the applicable tax rate, 
the tax incentives and the taxpayers guarantees must also be defined by an act of Parliament (law). Pursuant to 
paragraph 1(i) of Article 168 of the CRP, the creation of taxes and the definition of the tax system is included 
within the exclusive competence of Parliament. However, the Government can legislate on tax matters (by 
Decree-Law), provided that  Parliament enacts a law authorising it to do so and determining the essential 
elements of the tax regime to be established. This principle is also known as the principle of exclusivity 
(princípio de exclusividade). 
 
These principles limit the discretionary powers of the Tax Administration. As such, the Tax Administration is 
not granted any degree of discretion relating to the establishment of the essential elements of taxation. 
However, as mentioned above, the Tax Administration has (in compliance with the principles deriving from the 
CRP) “technical discretion”, which allows  a certain amount of freedom in relation to technical issues, when 
interpreting and applying tax rules. Such “technical discretion” is limited, as it cannot surpass the borders of the 
applicable legislation and does not allow the Tax Authorities to enter into advance agreements with the 
taxpayers, inter alia, agreements establishing an advanced tax computation. 
 

One situation where a degree of discretion (in some cases there is effectively 
discretion rather than“technical discretion”) may be exercised is when the 
Tax Administration, through its Revision Committees, assesses the tax due 
using "indirect methods".  Theoretically the representatives of the Tax 
Authorities in such Committees will primarily attempt to apply the tax 
legislation in reaching a tax computation.  However in the face of difficulties 
in ascertaining taxable profit of the taxpayer in the absence of reliable 
accounts, they will, in practice, tend to exercise a certain degree of discretion 
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and be influenced in their technical decisions by economical and social 
criteria.  These criteria include the importance of protecting the type of 
activity developed by the taxpayer, ensuring that it will be able to keep up 
with business in spite of the tax it will have to pay and considering the impact 
of redundancies (in case of liquidation of the company resulting from a high 
tax liability).  

      
As stated above, the Tax Administration (in compliance with the principles 
established in the CRP) has a relative degree of freedom in relation to 
technical issues, when interpreting and applying tax rules.  Such “technical 
discretion” is limited to the abovementioned interpretation and application of 
the law and cannot extend to alteration of the regime established by the 
applicable legislation.  The “technical discretion” will always be applied to 
the circumstances relating to a particular taxpayer. 

 
The legal basis on which the Tax Administration is permitted to compute 
taxable amounts using indirect methods, in cases where the Tax 
Administration is faced with the impossibility of making a direct and exact 
quantification of the taxable amount in relation to a particular taxpayer, is the 
General Tax Law (Lei Geral Tributária, hereinafter “LGT”), namely in 
Article 90 2. 

      

                     
2 The regime applicable to the use of "indirect methods" for the assessment of tax is established in Articles 87 

et seq of the LGT. Pursuant to Article 87 of the LGT, indirect methods can apply to the following situations: (i) 
simplified taxation regime (pursuant to the applicable legislation); (ii) impossibility of assessing the direct and 
exact quantification of the tax to pay; and (iii) in case the taxable income of the taxpayer is significatively under 
the average amounts ascertained through the basic indicators (of scientific and technical nature). Pursuant to 
Article 91 of the LGT, the taxpayers whose income was subject to a revision within the use of "indirect 
methods" can (except in the case referred to in (i) above), require the Tax Administration to carry out another 
revision of such taxable income. Such second assessment will be carried out by a committee (Revision 
Committee) consisting of one expert appointed by the taxpayer, another expert appointed  by the Tax 
Administration and by an independent expert (if available). If the committee of experts reaches an agreement on 
the amount of tax to be paid, this amount will be considered by the Tax Administration.  

       Pursuant to paragraph 1 of Article 90 of the LGT, the Tax Administration, 
when using "indirect methods" to calculate the taxable amount in relation to a 
particular taxpayer, may take into account the following elements: (i) the 
average margins of net profit on sales and provision of services or 
acquisitions and supply of services by third parties; (ii) the average margins 
of profitability on invested capital; (iii) direct investment costs, such as 
technical consumption ratios and ratios of use of raw materials by the 
taxpayer; (iv) information supplied to the Tax Administration by the 
taxpayers relating, inter alia, to other taxes, as well as information about 
companies or entities that have an economical relationship with the taxpayer; 
(v) location and scale (size) of the activity developed by the taxpayer; (vi) 
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costs deemed pursuant to the specific conditions in which the activity is 
developed; (vii) the taxable basis of the last year or years that have been 
determined by the Tax Administration. 

      
Pursuant to paragraph 2 of Article 90 of the LGT, if the taxable income of the 
taxpayers is significantly under the average indicators for the relevant sector 
of activity (indicators of technical and scientific nature), and in the absence 
of an explanation, the calculation of such taxable income will be made 
pursuant to the abovementioned indicators. 

      
The current legislation in relation to indirect methods (the provisions of 
LGT) came into force on 1 January 1999. 

      
When the Revision Committees assess the taxable basis using indirect 
methods, in addition to using the abovementioned legally established 
technical elements, their technical decisions may be influenced by economic 
and social factors not covered by the legislation.  Such assessments will be 
made on a case by case basis. 

      
The use of "indirect methods" takes place only when the conditions for its 
use, established under the applicable legislation, are met (these being that the 
Tax Administration is faced with the impossibility of making a direct and 
exact quantification of the taxable amount in relation to a particular 
taxpayer).  Generally, taxpayers tend to consider the use of indirect methods 
as something to be avoided and it is not the aim of the “administrative 
culture” to use indirect methods as a way of providing taxpayers with a more 
beneficial tax treatment. 

      
A typical example of indirect methods being used is the case of industrial 
companies where, in the absence of credible accounting, the Tax 
Administration establishes the taxable basis of such companies by deeming 
its volume of sales, through the use of the methods referred to in Article 90 of 
the LGT, and in particular by measuring certain direct investment costs, such 
as the technical consumption ratio and the use of raw materials by the 
company.  

      
Since indirect methods are used when it is impossible for the Tax 
Administration to make a direct and exact quantification of the taxable 
amounts of a taxpayer, it is difficult to compare the result of the use of 
indirect methods with the result which would have been obtained, in terms of 
taxable basis, through the use of the general tax legislation dealing with the 
computation of the taxable income of companies. However, in general terms, 
the results of the use of indirect methods tend not to be regarded, by the 
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taxpayers themselves, as more favourable to taxpayers than the computation 
of the taxable amounts through the use of the general tax rules in relation to 
the amounts contained in the taxpayer’s accounts. 

 
(D) In what proportion of inward investment transactions are the tax 

authorities likely to be involved in advance of the commencement of the 
project? What are the principal reasons for seeking to involve the tax 
authorities? 

 
See 1.2 (A) and (B). The answer obtained from the Tax Authorities functions 
as a "comfort" element and provides, in the case of binding rulings, certainty 
and security for these making major investments and commencing 
transactions.   

 
1.3 Process and content 
 

(A) Where rulings, advance agreements or similar arrangements are 
possible, with whom are these likely to be discussed in the first instance: 
with local tax offices, national tax offices, government officials, or at a 
ministerial level?  Please indicate in general terms the relative 
involvement of each of these levels of government in the process of 
obtaining a ruling. 

 
In Portugal, requests for binding rulings (or informal requests for non binding 
tax information) must be addressed to the Central Services of the Portuguese 
Tax Administration3, who will then analyse the taxpayer’s situation and the 
questions asked and prepare a response.  In general, the request is analysed, 
in the first instance, by a tax technician (técnico tributário) who gives his 

                     
3 In Portugal the various bodies and services of the Tax Administration of the State have a vertical structure, 

being embodied in the Ministry of Finance and in the State Department for Fiscal Affairs. The Directorate 
General for Taxation (Direcção Geral dos Impostos, or "DGCI"), is the section of the Ministry of Finance that 
is responsible for the management of income taxes, taxes on property and general consumption taxes in 
accordance with the policy determined by the Government in respect of fiscal issues. The DGCI develops its 
activities in the following areas: (i) tax assessment and collection; (ii) tax auditing and control; (iii) fiscal 
justice; and (iv) tax information and investigation. The DGCI is directed by a Director-General, who is 
responsible for the implementation and control of the fiscal policy as determined by the Government, with a 
three-level hierarchical structure each with different responsibilities and functions: (i) Central Services; (ii) 
District Services; and (iii) Local Services.  The Central Services are the decision making, direction and 
supporting bodies for the overall activity of the DGCI. The District Services (Direcção Distrital de Finanças or 
District Tax Department) are the intermediate services responsible for the decision, direction and support to 
local services situated in their fiscal area. The District Services are also responsible for the inspection of the 
taxpayers in general. The Local Services (Repartições de Finanças or Tax Offices) are, by their own nature, the 
operating bodies of the tax administration responsible for the implementation of those operations necessary to 
ascertain the tax situation of the taxpayers, such as receiving tax returns.  
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opinion.  This opinion is then analysed by his superiors, inter alia, the Chief 
of the Directorate (Chefe de Divisão) and finally by the Director of the Tax 
Services (Director de Serviços) in question who gives the final approval. It 
should, however, be noted that the Director of Services requires authority to 
give a final approval (by delegation of powers) from the General Director of 
Taxes (Director Geral dos Impostos). In cases where no such delegation has 
been made, the General Director of Taxes will be ultimately responsible for 
the approval of the binding ruling to be given to the taxpayer. 

  
Agreements or similar arrangements, when possible, will be carried out as 
described in 1.5 (A) below. 

 
(B) Does the agreement of a ruling of an advance agreement generally 

involve some degree of ‘negotiation’ with the tax authority, or does the 
tax authority simply respond to a request and deliver an interpretation 
or ruling on its view of the law? 

       
Under the normal procedure, the Tax Administration, when asked about a 
particular tax question or ruling, will give its interpretation based on the 
applicable legislation and the consequences of this interpretation for the 
taxpayer, in relation to the situation for which the ruling was requested.  

 
However, in certain cases negotiation between the taxpayer and the 
Government may take place, as a result of which a more favourable tax 
regime can be authorised in relation to investments to which Article 49-A of  
the Statute of Tax Incentives (Estatuto dos Benefícios Fiscais, or "EBF") 
applies, namely large scale investment projects. 

      
Under Article 49-A of the EBF, tax incentives for large scale investments 
may be granted on a case by case basis, under a contract entered into between 
the Portuguese Government and the promoting entity (the investor). Such tax 
incentives can relate to Corporate Tax (Imposto sobre o Rendimento de 
Pessoas Colectivas, "IRC"), Property Transfer Tax (Imposto Municipal de 
"Sisa"), Local Property Tax (Contribuição Autárquica, or "CA") and Stamp 
Tax (Imposto de Selo), in relation to investment projects with a gross value 
exceeding PTE 5,000,000,000 and which are deemed to be of a particular 
interest to the Portuguese economy or which may otherwise contribute to its 
modernisation. Under Article 49-A of the EBF, incentives are granted upon 
the investor entering into a contract with the Portuguese State, pursuant to a 
resolution passed by the Portuguese Council of Ministers, in which the 
objectives of such contracts and the applicable penalties (in case of non 
compliance) are established. The grant of such tax incentives is dependant 
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upon a proposal from the Minister of Finance 4.  
      

                     
4 Pursuant to paragraph 4 of Article 49-A of the EBF, projects with a full value under PTE 5,000,000,000 and 

which have been undertaken before the end of 1998, could also benefit from contractual tax incentives, 
provided that such projects: (i) aimed to recover, modernize, merge or concentrate companies located in regions 
which were deemed to be affected by the economical and social impact of sectors within restructuring 
procedures; (ii) were directed towards the internationalization of Portuguese companies.  
  

As an example of a scheme of incentives agreed between a major investor 
and the Government, we can mention one we have dealt with. The contract 
(the "Investment Contract") was entered into between the Portuguese 
Government and a public Association (the "Investor") which organizes events 
of public interest, mainly exhibitions. The Contract was entered into pursuant 
to Article 49-A of the EBF. Under Annex II of the Contract, the tax 
incentives granted to the Investor by the Portuguese Government amounted  
to 10% of the relevant applications in fixed assets of the project which are 
effectively paid up, up to a limit of PTE 1,649,630,000. The tax incentive 
was granted through the following plan: a) tax deduction, up to the amount of 
tax payable annually in relation to the industrial activity developed by the 
Investor, of the amount of the investments made in each tax year, until 
December 2004, in that part of the tax incentive not used in relation to the 
remaining tax exemptions granted to the Investor; b) exemption (until 31 
December 2004, inclusive) from Local Property Tax (Contribuição 
Autárquica, or "CA") due in relation to the property used by the Investor, 
when developing its activity; c) exemption from Property Transfer Tax 
(Imposto Municipal de Sisa, or "Sisa") in relation to property acquired by the 
Investor up to 31 December 2004 (inclusive) which is used by the Investor to 
develop the activities within the scope of the Investment Contract.  
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The degree of discretion that the Government is allowed in relation to the 
granting of tax incentives to major investors, has been reduced by the 
introduction in the provisions of Article 49-A of the EBF, by the Budget Law 
of 19995 (Lei de Orçamento de Estado para 1999), of a package of tax 
incentives which may be granted to qualifying projects for the purposes of 
that provision.  Pursuant to the new wording of Article 49-A of the EBF, the 
following tax incentives can be granted cumulatively for a 10 year period: a) 
tax credit determined pursuant to a percentage of  between 5% and 20% of 
the relevant applications relating to the project (effectively paid up), which 
must be deducted from the amount of tax payable annually in relation to the 
activity developed by the investor within the development of the investment 
project; b) exemption or reduction of CA in relation to property used by the 
investor within the project's development; c) exemption or reduction of Sisa 
in relation to property used by the investor within the projects development; 
d) exemption of Stamp Duty (Imposto de Selo) in relation to all acts and 
contracts which are a necessary part of the investment project. These tax 
incentives cannot be granted in addition to tax incentives of similar nature in 
relation to the same investment project. Therefore, the discretion of the 
Government in the negotiation of the tax incentives is limited to the 
determination of the percentage of tax credit to be granted to the investor, 
within the limits defined in Article 49-A of the EBF, and to the granting of an 
exemption or, alternatively, of reduction of CA, Sisa and Stamp Duty.    

 
A further example of where a degree of “negotiation” exists, in practice, is 
the revision of the taxable income when established through "indirect 
methods", as described in 1.2 (C) above. 

                     
5 Article 49-A of the EBF was re-drafted by Law 87-B/98, of 31 December EBF (Lei de Orçamento de 

Estado para 1999). However, the previous wording of Article 49-A continues in force until the end of 
1999.  
 
The new wording of Article 49-A of the EBF, as introduced by Law 87-B/98, of 31 December EBF, establishes 
that tax incentives can be granted to investment projects in production units, carried out until 31 December 
2010, with a value equal to or greater than PTE 1,000,000,000. The investment projects must also comply with 
the following requirements: (i) they must be relevant for the development of sectors which are considered of 
special interest to the national economy and to the reduction of disparities between regional development levels; 
(ii) they must contribute to the creation of new jobs; and (iii) must contribute to technological renewal as well as 
to the Portuguese scientific research.  The new wording of Article 49-A of the EBF also permits the Portuguese 
Government to grant tax incentives to investment projects carried out by Portuguese companies abroad, with a 
value equal or greater than PTE 50,000,000. Such investment projects must be shown, inter alia, to be of a 
strategic interest to the internationalization of the Portuguese economy. The tax incentives are granted for a 
period of up to 5 years and may consist of: (i) a tax credit, comprised between 10% and 20% of the relevant 
applications, to be deducted from the amount of tax payable in each tax year, up to the cumulative limits, in 
each tax year, of 25% of the amount of tax payable and of PTE 200,000,000 (per tax year); (ii) allowing the 
elimination of economical double taxation (through the deduction of 95% of the income received from the 
subsidiary), for the same period granted for the above tax incentive, when the investment is developed through 
the incorporation or acquisition of foreign companies. 
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(C) To what extent do the revenue authorities investigate the facts of a 

particular case before giving a ruling? Will a pre-ruling procedure 
involve meetings, a site visit, an audit or investigation by 
correspondence? Does this vary according to the nature of the ruling or 
the scale of the operation? 

 
In general, the Tax Authorities do not investigate the facts of  a particular 
case before giving a ruling on that case. There is no regulated pre-ruling 
procedure as such. It is only when the taxpayer has asked the Tax Authorities 
for authorisation to apply a specific tax regime (for instance, accelerated 
depreciation of tangible fixed assets, change of the tax year, corporate tax 
exemptions granted to certain types of entities) that the Central Services will 
ask the Inspection Services or the Local tax offices for assistance in checking 
facts which are relevant for the purposes of verifying whether or not the 
taxpayer qualifies for a specific regime.  Alternatively, when the Tax 
Administration is asked to give a binding ruling or a non binding information 
(which does not involve the granting of an authorisation to the taxpayer to 
apply a specific regime) it is customary to ask for clarification from the 
taxpayer in respect of the particular case or if any significant doubts arise. 
Such demand for clarification may involve exchange of correspondence with 
the taxpayers and may vary according to the scale and importance of the 
operation. The complexity of the particular case being analysed may result in 
the need for such a demand for clarification and additional information.  

 
(D) Do rulings or advance agreements relate separately to different taxes, or 

is a ‘global’ ruling or advance agreement on the tax affairs of a business 
generally possible? 

 
It is possible to apply for a binding ruling (or a non binding information) 
covering issues relating to several taxes arising from the same business, 
provided those different questions are specifically addressed in the request. 
Where the request for a ruling presented by the taxpayer to the Tax 
Authorities is in relation to more than one category of taxes (individual 
income tax, corporate income tax, value added tax, property tax and others), 
the questions relating to each of those taxes are analysed by the respective 
departments of the Central Tax Administration. The response to the ruling 
request may be either global (providing one answer to the questions regarding 
all the taxes involved in the specific situation) or the taxpayer may receive an 
answer from each of the specialised departments of the Central Tax 
Administration involved (mainly due to different timing of the departments in 
providing an answer). 
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1.4 Tax rulings or practices involving collateral agreements 
 

(A) Are there circumstances in which obtaining tax rulings or advance 
agreement, will depend on the business committing to employ a 
specified number of individuals, or to carry on business for an agreed 
period, etc? 

 
Only in the case of tax incentives for large scale investments, pursuant to the 
regime as set forth in Article 49-A of the EBF, is a certain degree of 
negotiation with the Government involved. See 1.3 (B) above.  

 
1.5 Agreement on tax collections 
 

(A) Is it ever possible, where a business and tax authority agree that a tax 
liability exists, to enter into an agreement or understanding that the tax 
will not be paid, or that the tax authority will take no steps to collect 
some or all of that tax liability. 

 
It is possible to enter into an understanding that the Tax Authorities will not 
take steps to collect6 tax debts accumulated by a taxpayer if he declares he is 
willing to pay such tax but does not have the financial means to pay the 
whole amount immediately. In such cases, the Tax Authorities may delay the 
process of tax execution for the collection of the tax due, by agreeing with the 
taxpayer to divide the tax debt, together with accrued interest, into several 
instalments which will be paid gradually by the indebted company. This 
delay in the process of tax execution will be maintained provided that the 
company pays both the instalments settled by the Tax Authorities (taking into 
account the financial means of the company) and the new ongoing tax 
obligations promptly. A delay in the tax execution may also occur, in very 
specific circumstances, as a means of ensuring that a business be allowed to 
survive, in order to prevent a collective or mass redundancy. 

 
The Tax Authorities will decide on a case by case basis, and upon the request 
of the taxpayer, whether an understanding will be granted allowing tax debts 
to be paid in instalments. This procedure corresponds, therefore, to the 

                     
6 The execution of tax debts and liabilities (processo de execução fiscal) is regulated by the Tax Procedural 

Code (Código de Processo Tributário, "CPT") and by the General Tax Law (Lei Geral Tributária, "LGT"), 
approved by the Decree-Law 389/98, of 17 December. It is the State, through the DGCI, that is competent to 
promote the judicial execution of tax debts and liabilities, which are positively enumerated in Article 233 of the 
same CPT. In concrete, pursuant to paragraph 1 of Article 237 of the CPT, the execution procedure will be 
initiated by the Chief of the Tax Office (Chefe de Repartição de Finanças) who is competent (by reason of the 
debtors address or registered head office) to execute such debt or liability. 
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situation where a certain degree of discretion (which in some cases is, in 
practice, effective discretion and not “technical discretion”) is exercised by 
the Tax Authorities.  The decisions of the Tax Authorities can be influenced 
by economic and social criteria, inter alia the importance of protecting the 
type of activity carried out by the taxpayer, ensuring  that it will be able to 
maintain its business and the impact in terms of redundancy of employees in 
case of liquidation of the company as a consequence of a tax execution. This 
type of procedure will only be used in cases where the taxpayer is clearly 
economically insufficient and, as such, the "relief" will not be used in 
relation to other taxpayers. 

 
(B) Are there circumstances in which the tax authority agrees to apply less 

stringent tax collection procedures, or to forgo collection of tax 
altogether as part of an agreement as to future activities or otherwise? 

 
Only as described in 1.5 (A) above. 

 
 
2 Structural issues 
 
2.6 Legal basis for tax rulings (including practices, agreements with or exercise of 

discretion by, tax authorities):  
 

(A) Is there specific legislation providing for tax rulings or other similar 
advance agreement in relation to the level of taxation, or tax treatment? 
 The response to this question should not deal with Advance Pricing 
Agreements in relation to transfer pricing, which are dealt with at 
question 6 below. 
The legal basis of tax rulings was contained in the CPT, and is now regulated 
by the LGT. 

      
Paragraph 3 (a) of Article 59 of the LGT, establishes the general principle of 
reciprocal co-operation between the Tax Authorities and taxpayers including, 
inter alia, co-operation in  relation to binding rulings or to the conditions for 
the applicability of tax incentives. Article 67 of the LGT grants taxpayers a 
general right to information in relation to their tax position and Article 68 of 
the LGT establishes the general regime applicable to binding rulings. 

 
Constitutional law limits the powers of Tax Administration in relation to 
administrative practices in the manner set out below. As mentioned, the CRP 
establishes a number of principles which form the legal basis of the 
Portuguese Tax System. The principles deriving from constitutional rules 
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take precedence over other domestic legislation and provide for the protection 
of taxpayers. The main taxpayers' safeguard is the previously mentioned 
principle of legality (pursuant to paragraph 2 of Article 106 and to paragraph 
1(i) of Article 168 of the CRP). Under this principle, only  Parliament or the 
Government are entitled to legislate on tax matters and in the case of the 
Government, only following legislative authorisation defining the "object, the 
meaning, the scope and the duration" thereof (see Article 168, §2 of the 
CRP).  Therefore, there is a limited reservation on the powers assigned to the 
Parliament as regards the regulation of taxes by law, tax assessment issues, 
the definition of tax incentives and the taxpayer's protection (pursuant to 
paragraph 2 of Article 106 of the CRP). 

 
Such constitutional dispositions provide for the delimitation of powers of the 
Government bodies when dealing with tax issues, thereby assuring that 
administrative practices dealing with tax rulings (or tax agreements, in the 
few cases in which they are admissible in Portugal) comply with the legality 
principle, as described above.   

  
(B) In addition to legislation dealing with tax matters, is there any statutory, 

constitutional or case law dealing with administrative matters generally, 
or with the powers or limits on power of government or government 
bodies which is relevant to tax rulings or similar practices? 

 
Constitutional law limits the powers of Tax Administration in relation to 
administrative practices in the manner set out below. As mentioned, the CRP 
establishes a number of principles which form the legal basis of the 
Portuguese Tax System. The principles deriving from constitutional rules 
take precedence over other domestic legislation and provide for the protection 
of taxpayers. The main taxpayers' safeguard is the previously mentioned 
principle of legality (pursuant to paragraph 2 of Article 106 and to paragraph 
1 i) of Article 168 of the CRP). Under this principle, only the Parliament or 
the Government are entitled to legislate on tax matters and in the case of the 
Government, only following legislative authorisation defining the "object, the 
meaning, the scope and the duration" thereof (see Article 168, §2 of the 
CRP).  Therefore, there is a limited reservation on the powers assigned to the 
Parliament as regards the regulation of taxes by law, tax assessment issues, 
the definition of tax incentives and the taxpayers’ protection (pursuant to 
paragraph 2 of Article 106 of the CRP). 

 
Such constitutional dispositions provide for the delimitation of powers of the 
Government bodies when dealing with tax issues, thereby assuring that 
administrative practices dealing with tax rulings (or tax agreements, in the 
few cases in which they are admissible in Portugal) comply with the legality 



PORTUGAL 
 
 
 
 

 
Report on Administrative Practices in Taxation 
SIMMONS & SIMMONS/8 / W80067 / JET    D8/227879-3 14 

principle, as described above. 
 

(C) Is there any published guidance on the extent to which discretion over 
the determination of tax liabilities may be exercised. 

 
The extent to which discretion over the determination of tax liabilities may be 
exercised is determined by the constitutional provisions mentioned above and 
by the applicable tax legislation. 

 
2.7 Administrative issues 
 

(A) How is your tax authority organised in relation to giving rulings 
(including practices, agreements with or exercise of discretion by, tax 
authorities)? Does one inspector deal with all aspects of a businesses’s 
tax affairs (including payroll and social security taxes, and VAT)? 

 
A request for a tax ruling is analysed, and responses given by the Central Tax 
Administration7. Before the terms of the ruling are communicated to the 
taxpayer, the ruling is subject to the approval of the General Director of 
Taxes (Director-Geral dos Impostos), who has the ultimate  responsibility 
within the hierarchy of the Services, or of the Director of Services to whom 
such power has been delegated in relation to a specific matter. See 1.3 (D) in 
relation to ruling requests which are connected with more than one category 
of tax. 

 
(B) Is there a national office dedicated to providing rulings (including 

practices, agreements with or exercise of discretion by, tax authorities), 
or are these given ad hoc by offices dealing with particular taxpayers or 
particular classes of companies? How is the national office involved in 
local decisions? Are there different classes of rulings or practices which 
are dealt with at different levels (e.g. formal rulings given at a national 
level, ‘interpretations of law’ given locally)? 

 
See 2.2 (A) above. Both binding tax rulings and non binding information are 
normally dealt with by the Central Services of the Tax Administration. There 
are no specific or ad hoc offices dealing with particular taxpayers and classes 
of company. 

  
                     

7 Pursuant to paragraph 1 of Article 68 of the LGT (which regulates the procedure applicable to binding tax 

rulings), the request for a binding tax ruling relating to the concrete tax situation and to the analysis of the prior 
requirements for grant of tax incentives should be addressed to the relevant senior individual of the Tax 
Administration. The request must identify the facts in relation to which a ruling from the Tax Administration is 
being requested. 
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Tax rulings which involve very complex technical issues are sometimes 
remitted to the Centre for Fiscal Studies (Centro de Estudos Fiscais, "CEF" 
8) for analysis. The subsequent ruling issued by the Central Services of the 
Tax Administration will, in principle, follow the opinion given by the Centre 
for Fiscal Studies on the subject.  

 
(C0 Are there regional or local offices dealing, e.g. with particular 

businesses, regional incentives or with local taxes? 
 

Normally the Central Tax Administration analyses tax issues relating to 
particular businesses, regional tax incentives and local taxes. 

 

                     
 
8 Entity operating at the central level and acting within the scope of scientific research in the area of taxation 

and connected subjects. 

 

However, the Local Tax Administration may be asked by the Central 
Services to provide specific information or confirmation of facts relating to 
taxpayers, when that information or facts are important to the tax incentives 
and local taxes. Some examples of where Local Tax Authorities may be 
asked to provide information in relation to the taxpayers include: (i) requests 
presented by companies to alter the period of taxation (in order to render such 
period different from the civil year, as defined in the Portuguese IRC Code); 
(ii) requests to alter the normal time for the depreciation of assets 
(depreciação acelerada); (iii) requests for exemptions on Portuguese 
corporate tax (IRC) submitted by  certain public entities (or entities with 
recognised public utility), pursuant to Article 9 of the Portuguese IRC Code.   

 
2.8 The effect of rulings and advance agreements 
 

(A) Are rulings or other agreements with tax authorities binding on the tax 
authority and the taxpayer? 

 
The information set out below, in the several answers to 2.3, refer only to 
binding tax rulings and not to non binding information. 

 
Tax rulings are binding on the Tax Authorities in relation to the taxpayer that 
requested such binding information and in relation to the specific tax 
situation as described in the ruling request.  The binding character of the 
ruling is limited by the life of the legislation on which that ruling was based.  

 
See also (B) below.  
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(B) Do rulings or advance agreements last for a specific period of time? 

 
Tax rulings remain applicable until: (i) there is a relevant change in the 
legislation on which the ruling is based; (ii) there is a relevant change in the 
circumstances to which the ruling applies; (iii) the Tax Authorities reassess 
the tax treatment of a certain type of situation and make the new position  
public through the issue of an administrative opinion (Circular). 

 
(C) What other restrictions can be applied to rulings? 

 
Rulings, particularly those which grant the taxpayer authorisation to apply a 
particular tax regime, whose grant depends upon specific conditions set out in 
the legislation being met by the taxpayer, may expressly incorporate such 
legal conditions and, consequently, state typical deviations to these legal 
conditions which will be restrictions to the application of the ruling. 

 
(D) Do taxpayers in practice report changes of circumstances to the tax 

authorities so that rulings are amended? 
 

In practice, taxpayers do not report changes of circumstances to the Tax 
Authorities so that rulings are amended. In cases where such changes do 
occur, and if the taxpayer has doubts in relation to the application of the 
ruling he has obtained, he may address a further request for information (or 
tax ruling) to the competent Tax Authorities. 

 
(E) Can the tax authority withdraw a ruling or advance agreement once 

agreed or revoke it for a particular reason? If so, in what circumstances, 
or for what reasons? How often are rulings revoked by tax authorities? 

 
See point (B) above. If any of these circumstances occur, the ruling is 
rendered void, in principle only for the future.  The ruling will be void in 
whole or in part depending on whether the above-mentioned circumstance(s) 
affect the whole or only part of the ruling. 

 
(F) What are the consequences of a revocation? Is the ruling or advance 

agreement subsequently modified or rendered void? Does a revocation 
affect past years or only the future? 

 
See point (B) above. If any of these circumstances occur, the ruling is 
rendered void, in principle only for the future.  The ruling will be void in 
whole or in part depending on whether the above-mentioned circumstance(s) 
affect the whole or only part of the ruling. 



PORTUGAL 
 
 
 
 

 
Report on Administrative Practices in Taxation 
SIMMONS & SIMMONS/8 / W80067 / JET    D8/227879-3 17 

 
(G) How and how regularly is the compliance with the terms of the ruling 

controlled or audited by the tax authorities? What proportion of rulings 
are in fact audited? 

 
The Tax Administration undertakes regular audit in relation to taxpayers 
(either companies or individuals) and, during the course of a particular audit, 
it may verify whether or not there has been compliance with the terms of the 
ruling. However, an auditing procedure is not, in general, motivated by or 
particularly addressed to control  compliance with a particular tax ruling.  

 
2.9 Transparency and publication of rulings and advance agreements 
 

(A) Are details of rulings, or information on advance agreements or similar 
practices, published, whether with or without the parties being 
identified? 

 
In principle, only those tax rulings which are considered most relevant for 
taxpayers by the Central Tax Administration Services, who analyse and 
produce the rulings, are selected for publication.  The selected rulings are 
available on the Internet page of the Tax Administration.   

(B) How do third and interested parties get information about the 
availability and terms of rulings and similar practices? 

 
See (A) above. 

 
(C) Do the tax authorities exchange information with the tax authorities of 

other jurisdictions about the rulings applied to taxpayers? 
 

It is not common for the Portuguese tax authorities to exchange information 
with other jurisdictions about the rulings applicable to taxpayers. The 
Portuguese tax inspection may, however, when it is considered necessary for 
inspection purposes, ask other jurisdictions for information, particularly in 
the case of other EU jurisdictions in which case the EU Directives apply.  

 
(D) Do the tax authorities impose confidentiality on taxpayers who are 

party to rulings or advance agreements, requiring them not to disclose 
details of any agreement to third parties? 

 
No, confidentiality is not imposed or required. 
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3. Rulings for particular companies or classes of business 
 
3.1 Whether a company is within the charge to tax 
 

(A) Is it possible to agree that, even though a company may in fact satisfy 
the test for residence within a territory (eg by reason of place of 
incorporation or place of effective or central management), the 
company will not be within the scope of a particular tax, for instance by 
agreeing that it should be treated as non-resident? 

 
No, this is not possible. 

 
3.2 Rulings and advance agreements on whether a permanent establishment exists 
 

(A) Is it possible to agree that an activity carried on in your territory by a 
non-resident company should not be treated as a taxable branch, agency 
or permanent establishment? 

 
No, this is not possible. 

 
(B) Is it possible to agree in your territory that some income attributable to 

business, or a branch, located elsewhere is outside the scope of tax? 
 

No, this is not possible. 
 
3.3 Particular businesses 
 

(A) Are there specific classes of business or types of business activity for 
which it is possible to agree a particular basis of computing tax liability 
which is not generally applicable? [e.g. for finance companies, the 
provision of intra-group services, companies with branches outside the 
territory etc.] 

 
No, this is not possible. 

 
(B) Do the tax authorities publish lists of transactions or activities for which 

formal rulings or binding statements will be given? 
 

No, since binding rulings will, upon request, be given in relation to all types 
of transactions and activities, as set forth in the legislation regulating binding 
rulings.  
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4. Rulings and advance agreements as to amount of profits 
 
4.1 Agreements on the amount of taxable income 
 

(A) Can the level of profit of any class of business or company be agreed in 
advance? If so, on what basis? 

 
No, this is not possible. 

 
(B) Is it ever possible to agree a basis of taxation which differs materially 

either from the rules provided by statute or from the accounts basis of 
taxation? 

 
No, this is not possible. 

 
(C) Is it possible to agree “cost plus” arrangements in your territory, 

whereby taxable profits can be determined as a basis of the costs of a 
business, irrespective of its actual income? In applying a “cost plus” 
basis, is it possible to agree to keep agreed costs out of the local territory 
so reducing the costs by reference to which the taxable profits are 
calculated. 
No, this is not possible. 

 
4.2 Rulings and advance agreements for special regimes. 
 

(A) Where special tax regimes exist, (e.g. for investment in regeneration 
areas), or for particular classes of activity, is there a special procedure 
for obtaining tax rulings, either on whether a business can benefit from 
the special regime, or on the amount of taxable profits which will 
benefit? 

 
See 1.3 (B) above in relation to tax incentives relating to large scale 
investments, which involve negotiation between the investor and the 
Portuguese Government in relation to the tax incentives to be granted. 

      
In relation to rulings on the applicability of a tax benefit, Article 17 of the 
EBF regulates the procedures applicable to the prior consultation with the 
Tax Administration in relation to the definition and granting of tax 
incentives. Pursuant to paragraph 1 of Article 17 of the EBF, prior to the 
granting of a specific tax incentive, the interested parties may address a 
request to the Minister of Finance or to the General-Director of the DGCI, as 
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the case may be, asking for a ruling on the applicability of such benefit. 
Pursuant to paragraph 2 of Article 17, the dispatch issued by the 
abovementioned Authorities will be notified to the interested party and will 
be binding on the Tax Administration as long as the legislation under which 
that benefit was granted is in force. As such, a tax ruling is binding both on 
the taxpayer and on the Tax Administration who will not be able to apply a 
different approach to that particular case. Derogation from this  principle is 
only permitted by judicial order (see paragraph 7 of Article 17). 

      
The rulings granted by the Tax Administration in relation to the applicability 
of tax benefits, in response to applications made by taxpayers (pursuant to 
Article 17 of the EBF), do not fall outside the statutory grounds for the 
availability of that tax benefit. This type of application is submitted by 
taxpayers to obtain confirmation from the Tax Administration that a certain 
type of tax incentive applies to their particular situation and that they meet 
the legal requirements necessary to qualify for such tax incentive, pursuant to 
its legal regime. The rulings in question do not grant extensions that fall 
outside the applicable legislation. 

 
4.3 Rulings and advance agreements on deductible expenses 
 

(A) Is it possible to agree that particular classes of expenses (which would 
not otherwise be tax deductible) will be tax deductible? 
No, this is not possible. 

 
(B) Is it possible to agree that provided a certain level of taxable profits is 

achieved, the deductibility of expenses in excess of that figure will not be 
challenged? 

 
No, this is not possible. 

 
4.4 Safe havens 
 

(A) Are there ‘agreed’ or customary levels of profit which are acceptable 
for particular activities? 

 
There are no "agreed" levels of profit which are acceptable to the Portuguese 
Tax Authorities. 

      
However, the Portuguese Tax Authorities have defined ratios of average 
profit applicable to particular sectors of activity. As such, when a company 
has levels of profit that remain below such "official" ratios, it is likely that 
the Tax Administration will undertake an inspection of that company, in 
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order to check whether the profit declared by the company corresponds to its 
real profit. 

      
Questions 3 and 4 Generally 
 

The use of indirect methods or tax incentives pursuant to Article 49-A of the 
EBF does not have, in general terms, an effect equivalent to the possibilities 
raised in points 3 and 4 of your questionnaire. We consider that the main 
differences in relation to the possibilities raised in points 3 and 4 of your 
questionnaire are that (i) Article 49-A of the EBF does not affect the general 
rules referring to the scope of tax, (ii) its conditions of application and the tax 
benefits that may be granted under it are foreseen in specific legislation, and 
(iii) it does not represent an advanced agreement as to the level of profit of 
the entity in question. Article 49-A of the EBF allows the granting of specific 
tax exemptions or the tax deductibility of qualifying amounts, but is based on 
the computation of taxable income pursuant to the general tax legislation. 

 
With regard to the "indirect methods", they are used pursuant to the 
applicable legislation and do not have interference in "structural" tax 
questions such as the scope of taxation or tax status of the entity.   

 
5. Rulings: Thin capitalisation and interest deductions 
 
5.1 Is there any restriction on the amount of interest for which a tax deduction may 

be obtained? 
 

There are restrictions on the amount of interest in respect of which tax deductions may 
be obtained in the case of excessive indebtedness when thin capitalisation ratios are 
applicable (see details below) and also in the case of interest paid between related 
entities which, even though debt/equity ratios are not exceeded, was not paid on an 
arms length basis. 

      
The Portuguese regime relating to the thin capitalisation ratio (debt/equity ratio) is 
contained, inter alia, in Decree-Law 5/96, of 29 January 1996, which introduced a 
provision imposing some limitations on the financing of Portuguese resident 
companies by non-resident entities having a special relationship with that company9. 

                     
9 There is a special relationship between a Portuguese resident company and a non-resident entity in the case of: 

(i) non resident shareholders holding, directly or indirectly, at least, 25% of the share capital of the Portuguese 
resident company; or (ii) non resident entities which do not meet the above shareholding percentage, having a 
significant influence on the management of the Portuguese company; or (iii) the non-resident entity and the 
Portuguese company being controlled by the same third entity, namely because of this third entity holding, 
directly or indirectly, share capital in both entities. 
A situation which is also considered as a special relationship, is where the financing is granted to a Portuguese 
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As envisaged in the abovementioned provision, there will be excessive indebtedness 
when the amount of the company's debts in relation to the non-resident entity, which it 
is defined, as having a special relationship with the company, are greater than twice 
the amount of company's own capital which corresponds to the shareholding held by 
that entity. In such case, the interest paid to the non-resident entity in respect of the 
part of the financing deemed  excessive indebtedness will not be accepted as a tax 
deductible cost of the Portuguese company. 

 
It is important to note that it is possible to avoid the above mentioned non tax 
deductibility of the interest, by proving to the tax authorities that the company could 
have obtained the same amount of financing in similar conditions from an unrelated 
entity. The proof may consist of a letter from the Bank acknowledging that it would 
lend the same amount of money to the company, on the same terms and conditions as 
the entity which has the special relation with the Portuguese company who will be the 
beneficiary of the financing.  

 

                                                                    
company by a third entity, non-resident in Portuguese territory, but where one of the above mentioned non-
resident entities has guaranteed the financing. 
 

5.2 What is the approach of your tax authority to rules relating to the ratio of debt 
to equity in foreign owned companies (i.e. questions of thin capitalisation)? Is the 
approach consistently applied?  

 
In considering the regime described in 5.1 above, it should be noted that the 
Portuguese Tax Authorities undertake a de facto supervision in relation to thin 
capitalisation issues. The supervision is undertaken during routine audits of the 
companies.  

 
When verifying whether a company could have obtained the same amount of financing 
from an unrelated entity, in order to decide whether or not the interest relating to the 
excessive indebtedness will be accepted as a tax deductible cost, the Tax Authorities 
tend  to make decisions on a case by case basis, and in doing so do not follow specific 
predetermined criteria.     

 
5.3 Can an agreement on a preferred debt/equity structure be secured more easily 

by using a back-to-back deposit or guarantee arrangement with an unrelated 
bank or lending institution? 

 
Considering the regime described in 5.1 above, the use of a back-to-back deposit or a 
guarantee arrangement with an unrelated bank or lending institution may prevent the 
existence of excessive indebtedness towards a related entity for purposes of the 
abovementioned to thin capitalisation regime. Therefore, the interest will be tax 
deductible pursuant to the general corporate tax code rules. 
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5.4 Is it possible to agree the amount of interest expense that should be attributed to 

a branch?  
 

No agreements can be entered into in relation to the amount of interest expense 
attributable to a branch.  

 
5.5 Is it necessary to demonstrate an actual interest expense (whether for a branch 

or a company), or can a ‘notional capital’ computation be applied? 
 

The amount of interest considered for tax purposes is the amount of interest that has 
been effectively paid (subject to the legal limitations mentioned in 5.1 above).  

 
 
6. Transfer pricing issues 
 
6.1 What are the practical procedures used for determining transfer prices for 

controlled transactions in relation to intra-group service activities and financial 
services? Please set out a brief description of the procedures, with details only to 
the extent that those procedures may be relevant in influencing the location of 
business. Is the handling of transfer pricing issues dealt with on a centralised 
basis? 

 
The Portuguese tax legislation does not contain provisions relating to transfer pricing, 
with the exception of articles 57 10 and 57-A 11, of the IRC Code. These are anti-tax 
evasion provisions, the first relating to transactions carried out between related 
entities, and the second relating to payments made by Portuguese companies to off-

                     
10 Transactions between related entities: pursuant to article 57 of the IRC Code, transactions which take place 

between companies having a special relationship must follow an arms length principle. Therefore, the 
conditions and prices established should not be different from those which are normally agreed between 
unrelated parties. Otherwise, the tax authorities have the power to adjust the conditions and prices to those 
which usually occur  in the market. This regime applies both to transactions carried out only between entities 
resident for tax purposes in Portuguese territory and to those carried out between Portuguese resident entities 
and entities non-resident in Portugal for tax purposes.  
Difficulties arise from the fact that the concepts of related entities or special relationship between entities are 
not expressly defined in the law.  
 
11 Payments made to offshore entities: Decree Law 37/95 of 14 February 1995 introduced article 57-A of the 

IRC Code. Pursuant to this Article, the tax authorities may require Portuguese companies to prove that the 
payments made to an offshore entity relate to operations which effectively took place, are normal taking into 
account the activity of the Portuguese company making the payment and are not of an excessive amount. 
Otherwise, those payments will not be considered as a cost, for the purposes of the computation of the taxable 
profit of that Portuguese company.  
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shore entities. 
 

Where goods are sold or services rendered between Portuguese entities and entities 
resident for tax purposes in one of the countries with whom Portugal has a tax treaty, 
the transfer pricing provisions of the applicable tax treaty will apply. 

  
Due to the general character of the article 57 of the IRC Code, the Portuguese tax 
authorities have wide discretionary powers to adjust and review taxable income 
reported by taxpayers in cases to which article 57 applies. The tax authorities have, for 
example, power to challenge the tax deductibility of costs (e.g. price paid for goods or 
services), incurred in transactions between companies which have a special 
relationship and do not follow an arms length principle. 

 
We believe that the procedures of the Tax Authorities in this matter will not have an 
important influence on the location of business. In fact, the procedures carried out by 
the Portuguese Tax Administration are not yet entirely defined as analysis of transfer 
pricing issues by the Portuguese Tax Administration only started quite recently.  
However, the tendency, in general terms, is to follow the principles defined by the 
OECD. Transfer pricing procedures are still being prepared by the Portuguese Tax 
Administration and, in the meantime, transfer pricing issues are analysed on a case by 
case basis. The procedures are monitored by the Central Services, in particular by the 
Tax Inspection Services (Inspecção Tributária). A task force was created this year - 
the Audit Committee for the Analysis of International Taxable Transactions (Núcleo 
de Auditoria às Inspecções Internacionais Tributáveis “NAOIT”).  NAOIT operates 
within the Tax Inspection Services, and deals with the study and inspection of 
companies’ international tax issues in particular of transfer pricing issues.  

 
6.2 How, in practice, does the tax administration verify whether transfer prices are 

at arms length and how is this done when no comparable uncontrolled prices are 
available?  What methods are used and how are these chosen? 

 
In practice, the Tax Inspection Services try, in the first place, to compare uncontrolled 
prices. The tax inspectors try to establish a comparison with average prices within the 
same sector of activity in Portugal in relation to Portuguese companies with a similar 
turnover. When a comparison of prices is not possible because there is no available 
information or there are no other companies in Portugal operating that sector of 
activity, it is possible to analyse foreign companies within the same sector. If the 
above procedures are not possible, due to lack of relevant information, the tax 
inspectors try to apply the resale price method or the cost plus method. 

 
Although there is no express reference in the applicable Portuguese legislation to the 
OECD Guidelines or the OECD methods, the Tax Inspection will, in principle, in its 
case by case analysis of transfer pricing issues, use the comparable uncontrolled price 



PORTUGAL 
 
 
 
 

 
Report on Administrative Practices in Taxation 
SIMMONS & SIMMONS/8 / W80067 / JET    D8/227879-3 25 

method, the resale price method or the cost plus method (the traditional OECD 
transactional methods) as a basis for its procedure.  

 
6.3 How does the national tax administration ensure that the factors determining 

comparability, as defined by the OECD Transfer Pricing Guidelines, are taken 
into account?  In particular, does the national tax administration perform 
verifiable functional and risk analysis in each case separately or does it rely on 
sector specific and industry averages without, in practice, undertaking a case by 
case analysis? 

 
There are no set criteria in relation to the factors determining comparability - the 
evaluation is made on a case by case basis. 

 
The Tax Inspection Services undertake a case by case analysis in relation to transfer 
pricing issues, when auditing and comparing the accounts of the companies under 
auditing and supervision. The Portuguese Tax Administration does not, normally, 
perform a structured and in depth functional and risk analysis, although the specific 
circumstances of each case tend to be considered on the case by case analysis which is 
the main procedure used by the Tax Inspection in relation to transfer pricing issues. 
There is a lack of available information on sector specific and industry averages.  

 
6.4 What administrative flexibility is available in the application of formal or 

informal Advance Pricing Agreements? What are the disclosure and 
documentation requirements? Are Advance Pricing Agreements administered 
centrally? 

 
The current Portuguese legislation does not foresee any “Advance Pricing 
Agreements” between taxpayers and the Portuguese Tax Administration in relation to 
transfer pricing issues.  

 
6.5 Are there regular enquiries on the operation of transfer pricing rules, and 

Advance Pricing Agreements and are the enquiry practices centrally monitored? 
  

 
Not applicable in relation to Advance Price Agreements (See 6.4 above). There are no 
regular audits directed solely at transfer pricing issues. However, when a company is 
being audited or supervised during a regular audit operation, it is possible that transfer 
pricing issues will be raised and analysed by the Tax Inspection. Transfer pricing 
issues are normally the object of analysis during the abovementioned audits, as this is 
a crucial area for purposes of the determination of the companies’ taxable profits.  

 
6.6 Which party has the burden of proof regarding the application of the arms 

length principle? 
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Pursuant to Paragraph 1 a) of Article 60 of the LGT, the taxpayer is entitled to be 
heard (direito de audição prévia) by the Tax Authorities before any additional 
assessment to tax is made.  If  the Tax Authorities do not consider the justification 
presented by the taxpayer sufficient, they will make the additional tax assessment. The 
taxpayer may submit an administrative appeal or a court appeal to the competent 
authorities. These general considerations are also applicable in cases where transfer 
pricing issues are the motive for the Tax Authorities proceeding to an additional 
assessment.  

 
 
7. Further Questions 
 
7.1 Are there any other administrative practices or tax rulings (including advance 

agreements or exercise of discretion by tax authorities) which are operated in 
your territory which might influence the location of business? 
No answer 

 
7.2 Are there any other general comments you wish to make about administrative 

practices in your territory? 
 

No answer 
 
7.3 From your experience and knowledge of other territories in the EU, do you think 

that your territory offers a more or less flexible approach to agreeing taxable 
profit than other countries? 

 
No answer 

 
7.4 Are you aware of practices operated in other EU territories, details of which 

should be included in our report? 
 

No answer 
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SPAIN 
 
 
1. Preliminary and general issues 
 
1.1 Please provide a short introduction describing in general terms the prevailing 

‘culture’ in your territory in relation to administrative practices, covering the 
relative importance to businesses of tax rulings or advance agreements on tax 
liabilities, and describing their importance in the making of  commercial 
decisions. 

 
In general terms, Spanish tax authorities are very strict in the application of the 
Spanish tax law. It has to be taken into account that Spanish tax law is very formalistic 
and describes precisely the procedures to be followed by the administration. 

 
The degree of discretion allowed for the tax administration is, in general terms, quite 
limited and restricted to the interpretation of tax provisions. As a general rule, tax 
authorities are not entitled to reach agreements (rulings) with the taxpayers with regard 
to the tax regime applicable to their activities as a whole or to a particular transaction 
under grounds other than those provided by the law.  

 
1.2 General approach 
 

(A) Please describe the way in which businesses and tax advisers setting up 
in your country approach tax planning. Do businesses and their advisers 
normally rely on advice as to the tax position or is it customary to 
approach the tax authorities for agreement on the tax status and 
treatment of new businesses or companies?  

 
As described in further detail below, the way the taxpayers must structure 
their relationship with the tax administration in Spain is predefined in tax 
law. There are specific procedures establishing the way the taxpayers may 
approach the tax authorities to ask for a ruling or to appeal an assessment 
made by a Tax Inspector. The law also foresees the procedures to be followed 
by the tax authorities to assess a tax liability or to review the taxpayers’ 
position. 

 
In addition to this, the tax authorities only in very specific circumstances 
have freedom to take decisions concerning tax matters. The issue of tax 
rulings has traditionally been centralised at the level of a special organ at 
national level, the main function of which is to study and answer those 
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queries submitted by the taxpayers concerning the interpretation of tax 
provisions. Furthermore, tax inspectors are in charge of the review of the 
taxpayers’ position and are not entitled to reach agreements with the 
taxpayers concerning their tax position.  

 
This formalistic system has not favoured the development of a practice of 
regular contact of the taxpayers with the tax authorities, as is the case in other 
European jurisdictions.   

 
As a consequence of the above, businesses have traditionally relied on tax 
advice. Notwithstanding that, in case of large companies or major or complex 
transactions, it has been customary to approach the tax authorities in order to 
obtain more certainty as to what the administration’s position would be in the 
case at hand. The practice of  approaching the tax authorities has also varied 
depending on whether the rulings were binding or not in accordance with 
Spanish tax law (for further info we refer to Section 2 below). 

 
(B) Is it customary for a new company or business to discuss its tax position 

with the tax authorities, either in advance of setting up, or on an 
ongoing basis, beyond the ordinary obligation to file returns and pay 
tax? 

 
We refer to our answer under 1.2(A) above. 

 
(C) Please give a general indication of the degree of discretion exercised by 

the tax authority in agreeing tax computations whether or not in 
advance. This question seeks general information only - specific details 
are requested below. 

 
We refer to our answer under 1.2(A) above. 

 
(D) In what proportion of inward investment transactions are the tax 

authorities likely to be involved in advance of the commencement of the 
project? What are the principal reasons for seeking to involve the tax 
authorities? 

 
In accordance with Spanish tax law, tax rulings  will be binding for the tax 
administration when referred to foreign investments and to the application 
and interpretation of Double Tax Treaties, among other cases. However, due 
to the special procedure to be followed to obtain a ruling from the tax 
authorities (the query and the ruling will be made in writing) and the duration 
of this (between three and six months), tax authorities are normally involved 
in cases of key tax issues or unclear matters.   
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In spite of the above, tax authorities will certainly be involved in case the tax 
regime the new company wishes to apply is subject to their approval. 
 

1.3 Process and content 
 

(A) Where rulings, advance agreements or similar arrangements are 
possible, with whom are these likely to be discussed in the first instance: 
with local tax offices, national tax offices, government officials, or at a 
ministerial level? Please indicate in general terms the relative 
involvement of each of these levels of government in the process of 
obtaining a ruling. 

 
As a consequence of the decentralisation of the Spanish tax system,  
collection and audit of taxes are within the competence of authorities of a 
different territorial level. In general terms (please see below the exceptions 
for the Basque country), Corporate Income Tax, Personal Income Tax and 
Value Added Tax are within the competence of the national tax 
administration, while Inheritance and Gift Tax and Transfer Tax  are within 
the competence of the regional tax administration. Local taxes (i.e. Real 
Estate Tax) are within the competence of the municipalities.  

 
National tax administration is organised in different levels. In the case of 
taxes falling within the competence of the national tax administration, most 
discussions will take place at the highest level, that is to say directly with Tax 
Inspectors assigned to the General Directorate of Taxes. 

 
In the case of taxes falling within the competence of regional or local 
administration, there is not any central tax  office, and therefore discussion 
normally takes place with the Tax Inspector in charge. 

 
An exception to the above is the Basque country. Basque tax authorities are 
fully competent with regard to companies resident in the Basque country. 
Under this scheme, tax rulings on any and all taxes will be dealt with by the 
Basque tax authorities. 

 
(B) Does the agreement of a ruling of an advance agreement generally 

involve some degree of ‘negotiation’ with the tax authority, or does the 
tax authority simply respond to a request and deliver an interpretation 
or ruling on its view of the law? 

 
Tax  rulings must always be requested through a formal procedure. The 
procedure starts with the request of the taxpayer addressed in writing to the 
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tax authorities. The document must describe the background of the case and 
submit the specific query the taxpayer wishes to be answered.  

 
Once the query has been submitted to the tax authorities, they will study the 
case and issue an answer which will also be communicated to the taxpayer in 
writing. During the process, it is common to get in touch with the Inspector  
responsible for the case in order to ease and speed up the procedure (i.e. by 
providing them with any missing information which the tax authorities may 
find of relevance). At that point, a certain degree of discussion may take 
place in order to try to give the Tax Inspector the legal grounds or precedents 
on which the taxpayer bases his request, particularly if the tax authorities’ 
position does not coincide with the taxpayer’s position.  

 
(C) To what extent do the revenue authorities investigate the facts of a 

particular case before giving a ruling? Will a pre-ruling procedure 
involve meetings, a site visit, an audit or investigation by 
correspondence? Does this vary according to the nature of the ruling or 
the scale of the operation? 

 
It is not usual that the tax authorities carry out an investigation of the facts 
before giving a ruling. 

 
(D) Do rulings or advance agreements relate separately to different taxes, or 

is a ‘global’ ruling or advance agreement on the tax affairs of a business 
generally possible? 

 
Rulings normally refer to particular taxes. It is not usual to ask for a ruling 
concerning the tax position of a company as a whole. 

 
1.4 Tax rulings or practices involving collateral agreements 
 

(A) Are there circumstances in which obtaining tax rulings or advance 
agreement, will depend on the business committing to employ a 
specified number of individuals, or to carry on business for an agreed 
period, etc? 

 
No, as a general rule. This may arise in cases of zones subject to urgent 
development. 

 
The special tax regime applying to companies investing in Zones subject to 
Urgent Development is no longer available. This regime was set up in 1984 
with the aim of allowing those companies located in such areas to carry out 
the refurbishment and updating of their equipment and productive systems. 
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The Law identified Zones subject to Urgent Development as those in which 
the companies were bound to a process of industrial rationalisation (change 
of activity). 

 
1.5 Agreement on tax collections 
 

(A) Is it ever possible, where a business and tax authority agree that a tax 
liability exists, to enter into an agreement or understanding that the tax 
will not be paid, or that the tax authority will take no steps to collect 
some or all of that tax liability. 

 
Under certain circumstances, and only for those cases provided by the law, it 
is possible to reach an agreement with the tax authorities to defer payment of 
tax liabilities and/or make the payment in instalments. In those cases, the tax 
authorities will take no steps to collect the tax liability unless the company 
does not make payment of any of the instalments on the date agreed. 

 
In cases of deferral, interest will apply. In principle, deferral of taxes is 
possible, as long as the taxpayer posts a guarantee in favour of the tax 
administration securing the deferred amounts. The tax authorities have a wide 
degree of discretion as to the kind of guarantee to be posted. They can even 
waive their right to obtain security depending on specific circumstances (i.e. 
when the fact of posting the guarantee would prevent the company from 
carrying out its activity).  Negotiations are normally conducted with the 
Regional Tax Offices (“Delegaciones de Hacienda”). 

 
The Law explicitly foresees the possibility of requesting a deferral of taxes. 
Therefore, there is a statutory framework providing for the cases in which 
taxpayers may request a deferral of taxes and a payment in instalments (i.e. in 
the case of lack of treasury) and also the conditions to be met in order to be 
granted such a deferral. However, the tax authorities have wide discretion 
and may even go beyond the statutory framework, due to the fact that no 
adverse effect is created from such a circumstance for the tax authorities. In 
effect, the tax administration will collect taxes in any event and interest will 
always apply, therefore even the financial effect deriving from the deferral of 
taxes is secured. 

 
In principle deferral of taxes would only be granted as long as the taxpayer 
posts a guarantee in favour of the tax authorities. However, the degree of 
discretion of the tax authorities allows them even to waive their right to 
obtain the guarantee. 
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The wider degree of discretion in this framework refers to cases of companies 
which go bankrupt or get involved in any other kind of insolvency procedures 
(e.g. suspension of payments). In these cases the tax authorities can totally or 
partially waive the collection of  taxes. It is quite usual in these cases for the 
tax authorities to waive the collection of any kind of penalties but they can 
even agree to waiving a certain percentage of the tax liability. 

 
(B) Are there circumstances in which the tax authority agrees to apply less 

stringent tax collection procedures, or to forgo collection of tax 
altogether as part of an agreement as to future activities or otherwise? 

 
We refer to our answer under 1.5(A) above. 

 
 
2. Structural issues 
 
2.1 Legal basis for tax rulings (including practices, agreements with or exercise of 

discretion by, tax authorities):  
 

(A) Is there specific legislation providing for tax rulings or other similar 
advance agreement in relation to the level of taxation, or tax treatment? 
 The response to this question should not deal with Advance Pricing 
Agreements in relation to transfer pricing, which are dealt with at 
question 6 below. 

 
Yes, there are several provisions under Spanish tax law providing for the 
possibility of requesting tax rulings from the tax authorities. 

 
The bodies competent for the issue of the rulings and the effects thereof are 
dealt with in Sections 2.2 and 2.3. 

 
(B) In addition to legislation dealing with tax matters, is there any statutory, 

constitutional or case law dealing with administrative matters generally, 
or with the powers or limits on power of government or government 
bodies which is relevant to tax rulings or similar practices? 

 
In 1998, the Taxpayers’ Bill of Rights was enacted.  This Bill contains the 
rights of taxpayers in their contact with the Tax administration.   Obviously, 
the tax ruling practice must comply with the principles set forth in such a 
Bill. 

 
(C) Is there any published guidance on the extent to which discretion over 



SPAIN 
 
 
 
 

 
Report on Administrative Practices in Taxation 
SIMMONS & SIMMONS/8 / W80067 / JET   D8/227849-2 7 

the determination of tax liabilities may be exercised? 
 

We are not aware of the existence of any guidance in this respect. 
 
2.2 Administrative issues 
 

(A) How is your tax authority organised in relation to giving rulings 
(including practices, agreements with or exercise of discretion by, tax 
authorities)? Does one inspector deal with all aspects of a businesses’s 
tax affairs (including payroll and social security taxes, and VAT)? 

 
Rulings may be given by the following governmental bodies: 

 
i) General Directorate of Taxes (DGT);  

 
The General Directorate of Taxes descends directly from the Ministry of 
Finance. This is the main body in charge of issuing binding and non-binding 
tax rulings. This Directorate is organized in different units specialising in 
particular taxes. This implies that whenever a query is submitted by the 
taxpayer it would be assigned to the corresponding specialised unit. 

 
ii) Any body of the tax authorities; 

 
iii) Tax Inspection  Service. 

 
Please note that except for some of the rulings issued by the DGT, all other 
rulings are non-binding. The effects are explained under Section 2.3. 

 
In the Basque country, rulings are given by the Basque tax authorities. 

 
With regard to the organisation of the Tax Inspection Services there are two 
main criteria: location and size of the taxpayer. In other words, the 
organisation is not structured in units each responsible for a specific tax but 
in units linked to a group of taxpayers within a specific part of the territory.  
Taxpayers and, therefore, Inspection Units are classified as follows: 

 
Under the Provincial Tax Audit Service. 
Taxpayers with a turnover lower than 1.000 Million Pesetas and having its 
tax domicile within the territory of the Regional Tax Office (“Delegación de 
Hacienda”).  

 
Under the Regional Tax Audit Service (URI). 
Taxpayers (i) having its tax domicile within the territory of the Regional Tax 
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Office (ii)  having a turnover exceeding 1.000 Million Pesetas or (iii) having 
carried out specially relevant or complex transactions within the scope of the 
Service’s area of competence.  

 
Under the National Tax Audit Service (ONI).  
Taxpayers (i) carrying out business activities in major parts of the Spanish 
Territory, (ii) having an outstanding position in an economic sector, (iii) 
having applied for the Group Relief system or (iv) having carried out 
specially relevant or complex transactions at a national level.      

 
National Office for Fraud Investigation (ONIF).  
This service has competence at a national level and is in charge of auditing 
activities regarding certain taxpayers subject to the previous decision of the 
Tax Audit Service Manager. 

 
Within each level, special tax forces per sector are put in place.  

 
Please note that tax authorities are not competent to audit Social Security 
contributions. The Ministry of Labour is responsible for this. 

 
In order to avoid inconsistency and uncertainty about the taxpayers’ position, 
the only rulings having binding effect are issued by the DGT. 

 
We also refer to our comments in Section 1. 

 
 

(B) Is there a national office dedicated to providing rulings (including 
practices, agreements with or exercise of discretion by, tax authorities), 
or are these given ad hoc by offices dealing with particular taxpayers or 
particular classes of companies? How is the national office involved in 
local decisions? Are there different classes of rulings or practices which 
are dealt with at different levels (e.g. formal rulings given at a national 
level, ‘interpretations of law’ given locally)? 
See (A) above. 

 
(C) Are there regional or local offices dealing, e.g. with particular 

businesses, regional incentives or with local taxes? 
 

See (A) above. 
 
2.3 The effect of rulings and advance agreements 
 

(A) Are rulings or other agreements with tax authorities binding on the tax 
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authority and the taxpayer? 
 

Rulings can be defined as the written request of the taxpayer for the Tax 
Administration to issue an opinion on the tax treatment of certain taxable 
events.  Tax Rulings can be classified as binding and non binding. Binding 
rulings compel the Tax Administration to maintain its position except when 
the facts and/or legal grounds are subject to any change. In the case of non-
binding rulings, provided the taxpayer acts in accordance with the terms of 
the Administration’s opinion, no infraction will be deemed to have been 
committed and consequently no penalty will be applied. 

 
The scope of discretion of the Tax Administration when issuing the rulings is 
limited to interpretation of the Tax Law. 

 
Tax rulings, whether binding or non-binding, normally follow a restrictive 
interpretation of the Law. In some occasions these rulings may even go 
further in their interpretation of the Law, in the sense of providing a more 
restrictive interpretation of legal provisions. 
 
The rulings given would affect any and all taxpayers in the same situation 
and would not be issued for the benefit of a particular taxpayer. 

 
It should be highlighted that changes of criteria are quite frequent. Even 
without any legislative change taking place, the same Sub-Directorate of 
Taxes may answer similar or identical queries in a contradictory manner.  In 
general terms, rulings issued by the Administration are quite inconsistent. 
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Rulings issued by The General Directorate of Taxes 
 

(i) Binding Rulings      
 

Taxpayers are entitled to submit queries to the Tax Administration 
concerning the tax treatment of particular transactions. From a practical point 
of view, the main issue is whether those rulings would bind the Tax 
Authorities. 

 
At present, only those rulings concerning the following matters are binding 
for the Tax Administration, in the sense explained above: 

 
· Foreign investments in Spain concerning business assets. 

 
· Tax incentives for investment granted on a temporary basis or based 

on strategic economic reasons.  
 

· Intra-EC transactions carried out by persons or entities established 
in the EU. 

 
· Interpretation and application of Double Tax Treaties. 

 
· Collective dismissal procedures, modification or implementation of 

complementary Social Security systems, when the query is 
submitted by the employer, workers’ representatives, the 
Employees’ Counsel and the Trade Unions, if applicable. 

 
· Tax Treatment of financial products and life insurance policies, 

when the query is submitted by a financial or insurance entity. 
 

In any event, the query must always be submitted by an interested party. 
Consequently, it is not a system with general effect. The answer given by the 
Tax Administration only binds the administration towards the particular 
taxpayer. 

  
(ii)Non-binding rulings 

 
Rulings referring to matters other than those mentioned above will be non-
binding. Non-binding rulings can be requested by taxpayers with a direct 
interest and by those bodies representing collective interests (i.e. Professional 
associations, Trade Unions) provided the matter affects most of its members 
or associates. 
The main effect of non-binding rulings is that the taxpayer will be held 
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harmless from penalties as long as the following requirements are met: 
 

· The taxpayer submits the question before the corresponding taxable 
event must be declared by means of filing the tax return. 

 
· The facts have not been modified.  

 
· The taxpayer follows  the opinion issued by the Tax Authorities. 

 
 

Rulings issued by other bodies of the Tax Administration 
 

Further to  the Taxpayers’ Bill of rights, it is possible to submit queries to 
other bodies of the Tax Administration. Rulings issued as a consequence 
thereof will always be non-binding and therefore will only entitle the 
taxpayer to be held to be harmless from penalties. 

 
   Please note, that rulings issued by the Basque tax authorities are in principle 

always binding. 
 

(B) Do rulings or advance agreements last for a specific period of time? 
 

Due to the fact that tax rulings are issued with regard to specific taxable 
events, they would be effective during the time period in which this taxable 
event takes place, and as long as the applicable tax law is not  amended.   

 
(C) What other restrictions can be applied to rulings? 

 
No other restrictions apply to tax rulings. 

 
(D) Do taxpayers in practice report changes of circumstances to the tax 

authorities so that rulings are amended? 
 

Due to the fact that tax rulings refer to particular taxable events, a change of 
the circumstances would not give rise to an amendment of the old ruling but 
to the submission of a new query.  

 
(E) Can the tax authority withdraw a ruling or advance agreement once 

agreed or revoke it for a particular reason? If so, in what circumstances, 
or for what reasons? How often are rulings revoked by tax authorities? 

 
The tax authorities may revoke a ruling if they consider that the information 
given by the taxpayer was not accurate or complete. Withdrawal and 
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revocation of tax rulings is not usual and only arise under exceptional 
circumstances. 

 
(F) What are the consequences of a revocation? Is the ruling or advance 

agreement subsequently modified or rendered void? Does a revocation 
affect past years or only the future? 

 
The effect of revocation of a tax ruling is the declaration of the same as null 
and void. Revocations should be analysed on a case by case basis, in order to 
determine clearly whether the effects of the revocation are retrospective  or 
whether the taxpayer has some consolidated rights. 

 
(G) How and how regularly is the compliance with the terms of the ruling 

controlled or audited by the tax authorities? What proportion of rulings 
are in fact audited? 

 
There is no special body in charge of controlling the compliance by the 
taxpayers with the terms of a ruling.  It will be the General Tax Audit Service 
who at the time of checking the taxpayer’s tax position will verify whether 
the company has complied with any and all terms of the ruling and whether 
the facts and information given to the tax authorities were accurate and 
complete. 

 
2.4 Transparency and publication of rulings and advance agreements 
 

(A) Are details of rulings, or information on advance agreements or similar 
practices, published, whether with or without the parties being 
identified? 

 
Binding and non-binding tax rulings are published in (i) specialized 
publications, (ii) publications issued by the Administration, (iii) internet, at 
the tax authorities’ web site (http:\\www.aeat.es). 

 
Furthermore, there is a special program called “Informa” which compiles 
opinions given by the Tax Administration to questions raised. Not only 
taxpayers but also civil servants assigned to management, collection and 
inspection Tax Services have access to this program.  

 
(B) How do third and interested parties get information about the 

availability and terms of rulings and similar practices? 
 

We refer to our comments under (A) above. 
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(C) Do the tax authorities exchange information with the tax authorities of 
other jurisdictions about the rulings applied to taxpayers? 

 
At present, the Spanish tax authorities’ exchange of information with other 
Tax administrations is quite limited although it is increasing gradually.  
Cooperation is very fluent for Customs and Excises purposes. 

 
(D) Do the tax authorities impose confidentiality on taxpayers who are 

party to rulings or advance agreements, requiring them not to disclose 
details of any agreement to third parties? 

 
Tax rulings are published on a no name basis.  This grants taxpayers full 
confidentiality with regard to their tax position. 

 
 
30 Rulings for particular companies or classes of business 
 
3.1 Whether a company is within the charge to tax 
 

(A) Is it possible to agree that, even though a company may in fact satisfy 
the test for residence within a territory (eg by reason of place of 
incorporation or place of effective or central management), the 
company will not be within the scope of a particular tax, for instance by 
agreeing that it should be treated as non-resident? 

 
It is not possible to enter into this type of agreement with the Spanish Tax 
Administration. As a matter of fact, if the company meets the requirements to 
be qualified as a Spanish tax resident, which will be interpreted by the 
Spanish Tax Administration in a wide sense, it would be subject to Spanish 
Corporate Income Tax and any other taxes, if applicable. 

 
3.2 Rulings and advance agreements on whether a permanent establishment exists 
 

(A) Is it possible to agree that an activity carried on in your territory by a 
non-resident company should not be treated as a taxable branch, agency 
or permanent establishment? 

 
In such a case, it would be possible to obtain a tax ruling, in the sense 
explained before, provided there are sufficient legal grounds supporting the 
taxpayer’s request.  
Tax rulings issued by the Tax Administration regarding the existence of a 
permanent establishment are limited to the interpretation of the Law and 
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consequently there is no discretion in connection with this issue. 
 

(B) Is it possible to agree in your territory that some income attributable to 
business, or a branch, located elsewhere is outside the scope of tax? 

 
Same comment as for Section 3.2. (A) above. 

 
3.3 Particular businesses 
 

(A) Are there specific classes of business or types of business activity for 
which it is possible to agree a particular basis of computing tax liability 
which is not generally applicable? [e.g. for finance companies, the 
provision of intra-group services, companies with branches outside the 
territory etc] 

 
It is possible to agree a particular basis of computing tax liability in the case 
of permanent establishments of foreign companies in Spain carrying out 
ancillary activities for the parent company. This regime is, however, provided 
by the Law. 

 
Taxable income of foreign companies carrying out ancillary activities 
(qualifying under Spanish tax law as having a permanent establishment) is 
determined by means of applying a percentage (provided by the Ministry of 
Economy and Finance) to the total expenses incurred in carrying out the 
activities. Please note that this percentage will apply to any and all taxpayers 
falling under the same situation. The tax authorities have no discretion 
whatsoever to negotiate the items which would be taken into account to 
determine the taxable base. 

 
(B) Do the tax authorities publish lists of transactions or activities for which 

formal rulings or binding statements will be given? 
 

We are not aware of the existence of these kind of lists. 
 
 
4 Rulings and advance agreements as to amount of profits 
 
4.4 Agreements on the amount of taxable income 
 

(A) Can the level of profit of any class of business or company be agreed in 
advance? If so, on what basis? 
As a general rule, the level of profits of any class of business cannot be 
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agreed in advance, except for the case of a special regime applying to certain 
individuals carrying out business activities for Personal Income Tax purposes 
(the so-called “estimacion objetiva”) which applies to certain listed activities 
(i.e. coffee houses, bars, pubs, 1-and 2 fork restaurants, taxi services, 
pharmacies, retail food shops). Under this regime, taxable income is 
determined by reference to certain items which have nothing to do with the 
actual level of profits (i.e. surface of premises, number of employees, kW 
consumption).  

 
(B) Is it ever possible to agree a basis of taxation which differs materially 

either from the rules provided by statute or from the accounts basis of 
taxation? 

 
See Section 4.1(A) above. 

 
(C) Is it possible to agree “cost plus” arrangements in your territory, 

whereby taxable profits can be determined as a basis of the costs of a 
business, irrespective of its actual income? In applying a “cost plus” 
basis, is it possible to agree to keep agreed costs out of the local territory 
so reducing the costs by reference to which the taxable profits are 
calculated. 

 
It is not possible to agree cost plus arrangements other than those referred to 
under Sections 4.1(A) and (B) before. 

 
4.5 Rulings and advance agreements for special regimes 
 

(A) Where special tax regimes exist, (e.g. for investment in regeneration 
areas), or for particular classes of activity, is there a special procedure 
for obtaining tax rulings, either on whether a business can benefit from 
the special regime, or on the amount of taxable profits which will 
benefit? 

 
At present there are no special regimes. 

 
4.6 Rulings and advance agreements on deductible expenses 
 

(A) Is it possible to agree that particular classes of expenses (which would 
not otherwise be tax deductible) will be tax deductible? 

 
No, it is not possible to reach that kind of agreement with the Tax 
Administration. 
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(B) Is it possible to agree that provided a certain level of taxable profits is 
achieved, the deductibility of expenses in excess of that figure will not be 
challenged? 

 
No, it is not possible to reach this kind of agreement. 

 
4.7 Safe havens 
 

(A) Are there ‘agreed’ or customary levels of profit which are acceptable 
for particular activities? 

 
No, in general terms. However, a situation  similar to this can be found for 
Transfer Tax purposes. Transfer Tax is levied on the transfer of goods and 
rights, which are not subject to or are exempt from VAT, the taxable income 
being the market value of the property transferred.   

 
For transfer tax purposes, the fact that the transaction is carried out between 
non-related parties does not lead to the presumption that the price agreed is 
equal to market price, and consequently, the Tax Administration is entitled to 
check whether the price applied by the parties differs from market price. In 
certain regions, the administration issues guidelines providing the rules to be 
followed to calculate the price which will be acceptable for the tax 
authorities, for these purposes. 

 
 
5 Rulings: Thin capitalisation and interest deductions 
 
5.8 Is there any restriction on the amount of interest for which a tax deduction may 

be obtained? 
 

Spanish Corporate Income Tax Law sets forth thin-capitalization rules (3 to 1 debt to 
equity ratio) which only apply to foreign-owned companies.  

 
The Law establishes that when the net remunerated direct or indirect financing 
obtained by a resident entity from  non resident related entities (excluding financial 
entities) is higher than three times the borrower’s net equity, interest relating to the 
excess financing will be considered as a dividend for tax purposes. This implies that 
the said interest will not be tax deductible. 

 
A higher ratio could be requested by the taxpayer to the tax authorities provided there 
is a Double Tax Treaty and subject to certain conditions.  
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5.9 What is the approach of your tax authority to rules relating to the ratio of debt 
to equity in foreign owned companies (i.e. questions of thin capitalisation)? Is the 
approach consistently applied?  

 
Up until now, to the best of our knowledge, on-binding rulings issued by the General 
Directorate of Taxes have consistently applied the rules on thin capitalisation. 

 
5.10 Can an agreement on a preferred debt/equity structure be secured more easily 

by using a back-to-back deposit or guarantee arrangement with an unrelated 
bank or lending institution? 

 
According to the Spanish General Directorate of Taxes, thin capitalisation rules are 
also applicable in cases of indirect financing even in back to back structures. 

 
5.11 Is it possible to agree the amount of interest expense that should be attributed to 

a branch?  
 

No, it is not possible to agree the amount of interest expense that should be attributed 
to a branch. 

 
5.12 Is it necessary to demonstrate an actual interest expense (whether for a branch 

or a company), or can a ‘notional capital’ computation be applied? 
 

According to Spanish Corporate Income Tax Law, interest expense would only be tax 
deductible provided (i) it is supported by documentation, (ii) it has been duly 
registered in the borrower’s accounts and (iii) it has been allocated to the tax period in 
which it was due. 

 
 
6 Transfer pricing issues 
 
6.13 What are the practical procedures used for determining transfer prices for 

controlled transactions in relation to intra-group service activities and financial 
services? Please set out a brief description of the procedures, with details only to 
the extent that those procedures may be relevant in influencing the location of 
business. Is the handling of transfer pricing issues dealt with on a centralised 
basis? 

 
Spanish Corporate Income Tax Law does not provide for special rules concerning 
valuation of intra-group services which implies that this is subject to the general rules 
on transfer pricing.  
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However, in practice, the Tax Administration has regularly applied the criteria that 
services invoiced by a foreign company to its Spanish subsidiary will only be 
deductible provided the Spanish subsidiary directly benefits from these services. A 
written agreement entered into by the parent  company and the Spanish subsidiary 
before services are rendered would also be requested by the Spanish tax authorities to 
allow the deduction of the related expense. 
 
Moreover, when determining the price of the service, only the direct allocation method 
would be acceptable by the tax administration. 
 
In the case of financial services, the arms length principle would also apply. Although 
the Law does not provide for a clear concept of “fair market value”, for these 
purposes, the tax authorities have issued the opinion that the application of legal 
interest would be accepted as market value for financial services.   

 
There is no central body dealing with transfer pricing issues. The Tax inspector in 
charge of auditing a company will also deal with transfer pricing issues.  

 
6.14 How, in practice, does the tax administration verify whether transfer prices are 

at arms length and how is this done when no comparable uncontrolled prices are 
available?  What methods are used and how are these chosen? 

 
Transfer prices agreed by the parties are verified by the Tax Administration by means 
of an ordinary tax audit.  Spanish Corporate Income Tax Law provides for the 
traditional methods included in the OECD Report, considering the comparable 
uncontrolled price method as the preferential method to determine the market value of 
transactions carried out between related parties. However, Spanish Law specifically 
provides that the CUP method prevails over the cost plus method and the resale price 
method which are applied on a subsidiary basis. In practice, the Tax Administration 
verifies whether transfer prices are arm´s length, based on sector specific and industry 
averages. 

 
Moreover, when none of the above methods are applicable, the Tax Administration 
would consider the price derived from the distribution of the overall result of the 
transaction, taking into account the risks assumed, the assets involved and the 
functions performed by the parties (the so-called “profit split method”). 

 
As we have mentioned above, comparables prevail over other methods of transfer 
pricing when they are available. The issue arises when the Tax Administration is 
willing to apply other methods without doing proper research and the taxpayer may 
argue that the application of other methods must not be subject to discretionary criteria 
but to alternative criteria based on the non-existence of comparables. Then, only in a 
situation where the Tax Inspector has checked whether there are no comparables, the 
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remaining transfer pricing methods could be applied (resale method, cost plus method 
and profit split method) 

 
6.15 How does the national tax administration ensure that the factors determining 

comparability, as defined by the OECD Transfer Pricing Guidelines, are taken 
into account?  In particular, does the national tax administration perform 
verifiable functional and risk analysis in each case separately or does it rely on 
sector specific and industry averages without, in practice, undertaking a case by 
case analysis? 

 
The comparability analysis based on a comparison of the conditions in a controlled 
transaction with the conditions in transactions between independent enterprises has not 
been specifically mentioned in the Corporate Income tax law.  However, from the 
wording of article 16 where it is mentioned that “the special features of the 
operation” must be taken into account in order to apply the CUP method, we may 
assume that the functional analysis as a factor determining comparability could be 
applied by the Spanish Tax Authorities.  Thus, we may consider that attributes of the 
transactions that would affect conditions in arm´s length dealings will be taken into 
account, such as the functions performed by the parties, the contractual terms, the 
economic circumstances of the parties and the business strategies pursued by the 
parties. However, in practice, as we have mentioned above, the Tax Administration 
relies on sector specific and industry averages without undertaking a case by case 
analysis. 

 
6.16 What administrative flexibility is available in the application of formal or 

informal Advance Pricing Agreements? What are the disclosure and 
documentation requirements? Are Advance Pricing Agreements administered 
centrally? 

 
Spanish Law only provides for the possibility to apply for formal Advance Pricing 
Agreements. There is not much flexibility regarding these applications. In this respect, 
Spanish Corporate Income Tax Law specifically foresees the procedure to be followed 
by taxpayers in requesting an Advance Pricing Agreement. 
 
The following documents must be filed together with the request: a) Description from 
a technical, legal, economic and financial viewpoint of the transactions included in the 
proposal; b) Description of the proposed method of valuation, detailing the economic 
circumstances which may be considered essential for its application; c) Justification of 
the proposed method of valuation; d) Value derived from the application of the method 
of valuation; e) Identification of the companies operating in the same market and the 
prices agreed by these companies in transactions comparable to those under analysis 
which are carried out between independent parties should those prices be known by 
the taxpayer; f) Distribution between the parties involved of the result of the 
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transaction derived from the proposed method of valuation; g) Existence of proposals 
of valuation admitted or under negotiation before foreign tax administrations; h) 
Identification of other transactions carried out between related entities not affected by 
the proposal of valuation.  

 
Advance Pricing Agreements are not administered centrally. 

 
6.17 Are there regular enquiries on the operation of transfer pricing rules, and 

Advance Pricing Agreements and are the enquiry practices centrally monitored? 
  

 
There are no regular enquiries on the operation of transfer pricing rules.  Up to March 
1999, Spanish taxpayers have filed 45 proposals of valuation, and 2 of them involved 
the participation of a foreign tax administration.  From those 43 proposals which only 
involved the Spanish Tax Administration, 29 have been answered by the 
Administration (20 of them favourably).  

 
Moreover, we do not have information as to whether the enquiry practices are centrally 
monitored, since only 20 enquiries have been answered favourably, and the procedure 
which regulates the Advance pricing agreements was introduced in 1997. 

 
6.18 Which party has the burden of proof regarding the application of the arms 

length principle? 
 

The Spanish Tax Administration has to prove that the prices agreed by the parties are 
not in accordance with the arms length principle. 

 
 
7 Further Questions 
 
7.19 Are there any other administrative practices or tax rulings (including advance 

agreements or exercise of discretion by tax authorities) which are operated in your 
territory which might influence the location of business? 

 
There are no administrative practices or tax rulings that may influence the location of 
business. However, attention should be paid to the fact that local taxes can vary 
significantly within the Spanish territory. Local authorities are entitled, according to 
the law, to levy local taxes with a wide degree of discretion within the framework of 
the General Local Tax Law. The actual amount of tax payable in each municipality for 
each year is determined in the Municipal Tax Regulations (“Ordenanzas 
Municipales”) which are published on a yearly basis. In practice, municipalities 
through the reduction of tax rates and the offering of tax allowances use their 
discretion in order to attract business.  
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Although the scope of discretion of the Municipalities is quite wide, they must always 
act within the framework of the Municipal Tax Regulations. It is therefore not possible 
for private agreements to be entered into between a taxpayer and the Municipality. 
This agreement must always be implemented through an amendment of the Local Tax 
Regulation which will be of general application.  It is more common for this kind of 
agreement to be reached in connection with Duties on municipal licenses (i.e. Building 
license /Activities license). It is also possible to reach agreements concerning a 
reduction of the Tax on Economic Activities within the first years of a new activity.  

 
In the case of large investments (either domestic or foreign) it is not uncommon to 
hold prior discussions with the Municipality to determine how willing the 
Municipality is to reduce the tax burden which would apply to these new investments 
to be carried out. It must be pointed out that there is usually no tax competition among 
the Municipalities. Tax benefits in the framework of local taxes are only exceptionally 
applied to attract very large investments within each Municipality. 

 
Local taxes applying to business are basically the following: (i) Tax on Economic 
Activities, (ii) Real Estate Tax, (iii) Tax on Vehicles, (iv) Tax on Construction and 
Works, (v) Tax  on Increase of Urban Land Value, (vi) Duties on municipal licenses 
(i.e. Building Licence,  Activities Licence). 

 
The degree of discretion of the Local Tax Administration differs depending on the tax 
at hand. In most cases (i.e. Tax on Economic Activities, Real Estate Tax, Construction 
and Works Tax) the scope of discretion is limited to determining the applicable tax 
rate (always within the ranges foreseen by the General Local Tax Law) or determining 
certain coefficients which may imply an additional tax liability.  
 
For instance, for the purposes of the Tax on Economic activities, the tax liability 
would be calculated taking into account certain coefficients relating to (i) the size of 
the Municipality where the business is located, and (ii) the location of the business 
within the Municipality. The General Local Tax Law  provides these coefficients may 
range between 1 and 2. Municipalities may freely fix  coefficients within this range. 
 
For the purposes of the Real Estate Tax, the General Local Tax Law establishes that 
the tax rates  will be determined by each Municipality within a range from 0,4% to 
1,10%, depending on several circumstances. Municipalities are free to establish a tax 
rate within this range. 
 
In the case of the Tax on Vehicles, which is levied on the ownership of vehicles, the 
minimum rates are determined by the State, depending on the engine size of the 
vehicle. The Municipalities’ discretion only relates to the possibility of applying to 
these tax rates a coefficient which cannot be higher than 2.   
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There are some other Local Taxes in which Municipalities have wider discretion. The 
main examples would be as follows: 
 
Tax on Construction and Works: the Municipalities’ discretion is very wide in this 
case and they can even decide as to whether levy this tax or not. If the Municipality 
decides to levy the tax, the maximum tax rate to be applied would be 4% on the value 
of the construction or work. It is possible that with the aim of attracting a large 
business investment, a Municipality may decide not to levy this tax in the tax year in 
which this investment will be carried out. However, the decision will have a general 
effect, in the sense that all constructions or works to be carried out within this tax year 
will benefit from the non application of the tax. 
 
Tax on Increase of Urban Land Value: this tax is also optional, in the sense that  the 
Municipalities can decide whether they levy or not said tax. In case the Municipality 
decides to levy this tax, the maximum tax rate to be applied is 30%. 
 
The same wide degree of discretion applies to taxes on licenses. In this case the 
Municipality may also freely decide whether or not to levy these taxes and also the 
amounts and tax rates. 

 
7.20 Are there any other general comments you wish to make about administrative 

practices in your territory? 
 

No. 
 
7.21 From your experience and knowledge of other territories in the EU, do you think 

that your territory offers a more or less flexible approach to agreeing taxable 
profit than other countries? 

 
As far as we know, Spain does not offer any particular advantage in terms of 
flexibility of approach to agreeing taxable profit, as compared with other EU 
countries. 
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7.22 Are you aware of practices operated in other EU territories, details of which 

should be included in our report? 
 

No. 
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SWEDEN 
 
1. Preliminary and general issues 
 
1.1 Please provide a short introduction describing in general terms the prevailing 

‘culture’ in your territory in relation to administrative practices, covering the 
relative importance to businesses of tax rulings or advance agreements on tax 
liabilities, and describing their importance in the making of  commercial 
decisions. 

 
In Sweden, it is generally not possible to negotiate with, obtain rulings from, or make 
agreements with the revenue authorities, whether local or national.  The prevailing 
“culture” is to handle tax issues without involving the authorities. 
 
Binding tax rulings can only be obtained from the Committee on Advance Rulings 
(Sw. Skatterättsnämnden, ”SRN”).  Tax rulings issued by SRN will be referred to as 
“Advance Rulings”.  SRN is a separate body, appointed by the Government and not 
formally connected with the revenue authorities.  It should be noted, however, that the 
EC Court of Justice has held that SRN is not a court or tribunal within the meaning of 
Article 177 of the EC Treaty (judgment in case C-134/97 of 12 November 1998). 
 
Advance Rulings can be obtained in all major areas of Swedish taxation.  However, 
Advance Rulings cannot be obtained on issues concerning withholding tax, on 
outgoing dividends and on inheritance and gift tax. 
 
It usually takes at least six months to obtain an Advance Ruling from SRN.  The 
decisions by SRN may be appealed to the Supreme Administrative Court, either by the 
taxpayer or the National Tax Board, the national revenue authority.  If appealed, it 
usually takes more than a year to obtain the ruling. 
 
In principle, Advance Rulings are only issued on matters relating to interpretations of 
law (as opposed to interpretations of facts).  For example, one may generally not 
obtain Advance Rulings on transfer pricing issues or on how to determine the amount 
of income attributable to a permanent establishment.  SRN may at its discretion reject 
an Advance Ruling request if the subject matter is not suitable for an Advance Ruling. 
 An Advance Ruling comes in the form of answers to specific questions asked by the 
taxpayer in the light of a set of unambiguous facts.  In certain circumstances, the 
National Tax Board may also apply for an Advance Ruling. 
 
Unless otherwise stated, this report does not deal with Advance Rulings since they do 
not entail the exercise of discretion or the operation of extra-statutory practices. 
 
Except for SRN, no other authority or body is authorised to issue binding tax rulings in 
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advance or otherwise to enter into binding agreements on future tax issues.  
Nevertheless, the National Tax Board and local tax authorities (the “Authorities”) 
sometimes make non-binding agreements or issue non-binding letter rulings on an ad 
hoc basis.  However, such agreements and rulings (“Rulings”) only express the 
opinion of the Authority, and need not be followed by the taxpayer(s), other authorities 
or the courts.  In Swedish tax practice such administrative practices are usually not 
referred to as “rulings”, but rather, depending on their form, as understandings, 
agreements, guidelines or recommendations. 
 
It should be noted that the Authorities may not issue Rulings which produce a tax 
result different from that which would apply upon a strict application of the law. 
 
Although Rulings are not formally binding, they are, in practice, respected by the local 
tax authorities performing the actual assessment.  In principle, Rulings are issued at 
the sole discretion of the Authorities. 
 
Whilst Advance Rulings play an important part in the making of commercial decisions 
(a substantial part of tax case law consists of Advance Rulings), Rulings are generally 
of much less importance and are normally not published.   

 
1.2 General approach. 
 

(A) Please describe the way in which businesses and tax advisers setting up 
in your country approach tax planning.  Do businesses and their 
advisers normally rely on advice as to the tax position or is it customary 
to approach the tax authorities for agreement on the tax status and 
treatment of new businesses or companies?  

 
It is generally not customary to approach the tax authorities for agreement on 
the tax status and treatment of new businesses and companies.  Generally 
speaking, Rulings are only sought when there is no time to obtain an 
Advance Ruling or on issues on which Advance Rulings cannot be obtained. 
 Moreover, Rulings are normally only sought on very significant matters 
(generally meaning that a large amount of potential tax is at stake or a large 
number of taxpayers would be involved) since the Authorities’ resources and 
willingness to meet demands for Rulings are limited.  Another reason why 
the Authorities are not more involved is that they are often reluctant to take a 
firm position on matters of significance. 

 
(B) Is it customary for a new company or business to discuss its tax position 

with the tax authorities, either in advance of setting up, or on an 
ongoing basis, beyond the ordinary obligation to file returns and pay 
tax? 

 
It is not customary for a new company or business to discuss its tax position 
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with the tax authorities.  In our practice, we only assist clients in doing so a 
few times every year. 

 
(C) Please give a general indication of the degree of discretion exercised by 

the tax authority in agreeing tax computations whether or not in 
advance.  This question seeks general information only - specific details 
are requested below. 

 
The tax authorities have no discretion in agreeing tax computations which 
produce a tax result different from that which would apply upon a strict 
application of the law. 

 
We are not aware of any instances where Rulings have been given which go 
beyond what is apparently permitted by the statute in order to confer a tax 
benefit on a particular taxpayer.  In general, as regards overseas investors, our 
experience is that such investors do not receive any benefits from or special 
treatment by the Authorities, and, therefore, that the Authorities are not, 
directly or indirectly, involved in attracting such investors to Sweden. 
 
We are, however, aware of one borderline case in which a foreign investment 
bank was given a ruling pursuant to which the bank was entitled to apply the 
cost plus method when determining the taxable income of a permanent 
establishment (cf. 4.1 (C) below).  It can be argued that this Ruling goes 
beyond what is permitted by the statute, since the wording of the statute only 
seems to permit that actual revenues and expenses are attributable to the 
permanent establishment. 
  
However, the ruling, as we see it, was only due to the fact that it was 
practically impossible to determine the actual revenues and expenses of the 
permanent establishment.  In any event, the Authorities did not issue the 
ruling in order to attract a foreign investor to Sweden, but merely as an 
attempt to address and deal with a difficult tax issue.  Of course, it is not 
impossible that the ruling to some extent indirectly affected the bank’s desire 
to invest in Sweden and, if the ruling had not been obtained, the bank might 
have refrained from creating a permanent establishment in Sweden. 

 
(D) In what proportion of inward investment transactions are the tax 

authorities likely to be involved in advance of the commencement of the 
project? What are the principal reasons for seeking to involve the tax 
authorities? 

 
The tax authorities are very seldomly involved in inward investment 
transactions.  The principle reasons for seeking to involve the tax authorities 
would generally be that there is no time to obtain an Advance Ruling or that 
significant issues are involved on which Advance Rulings cannot be 
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obtained. 
 
1.3 Process and content 
 

(A) Where rulings, advance agreements or similar arrangements are 
possible, with whom are these likely to be discussed in the first instance: 
with local tax offices, national tax offices, government officials, or at a 
ministerial level?  Please indicate in general terms the relative 
involvement of each of these levels of government in the process of 
obtaining a ruling. 

 
Rulings are issued only by the Authorities.  The decision whether to approach 
the National Tax Board or the local tax authority often depends on several 
factors, such as the type of matter in hand, previous contacts with the 
Authorities, and those from the Authority expected to be involved. 
 
Government officials or ministers are not involved in issuing Rulings.  It 
should be noted that the Swedish constitution prohibits Government officials 
or ministers from interfering with the work of governmental authorities (so-
called ministerial rule). 
 
Lobby organisations, such as the Federation of Swedish Industries, have 
frequent contacts with the Minister of Finance and government officials in 
the course of their activities.  However, such contacts never relate to a 
specific enterprise or matter but to matters of a more general nature such as 
the development of new legislation. 

 
(B) Does the agreement of a ruling of an advance agreement generally 

involve some degree of ‘negotiation’ with the tax authority, or does the 
tax authority simply respond to a request and deliver an interpretation 
or ruling on its view of the law? 

 
Whether or not a Ruling involves negotiations depends entirely on the 
situation.  In some matters, especially those involving many factual 
circumstances subject to different interpretation and/or when the taxpayer 
needs to put forward an argument, the taxpayer and its advisers meet with the 
Authorities to discuss the matter.  
 
In other situations, however, where only a limited set of facts are involved, 
the Authorities simply respond to a request and deliver an interpretation. 
 
It should be noted that we assist clients in discussing/negotiating matters with 
the Authorities only a few times every year.  

 
(C) To what extent do the revenue authorities investigate the facts of a 
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particular case before giving a ruling? Will a pre-ruling procedure 
involve meetings, a site visit, an audit or investigation by 
correspondence? Does this vary according to the nature of the ruling or 
the scale of the operation? 

 
Since Rulings are not formally binding, the Authorities will generally rely on 
the facts as presented by the taxpayer.  If the facts prove incorrect, the 
Authorities will simply not follow the Ruling.  Of course, this does not 
preclude  the Authorities, where appropriate, from conducting site visits or 
other types of investigations into the matter.  However, we are not aware of 
any case where site visits have been made. 
 
Generally speaking, the Authorities will investigate most (in the form of legal 
research) where complex factual circumstances subject to different 
interpretations are involved. 

 
(D) Do rulings or advance agreements relate separately to different taxes, or 

is a ‘global’ ruling or advance agreement on the tax affairs of a business 
generally possible? 

 
Rulings may relate to one or more types of tax.  In practice, however, 
“global” Rulings on the tax affairs of a business are not issued. 

 
1.4 Tax rulings or practices involving collateral agreements 
 

(A) Are there circumstances in which obtaining tax rulings or advance 
agreement, will depend on the business committing to employ a 
specified number of individuals, or to carry on business for an agreed 
period, etc? 

 
No. 

 
1.5 Agreement on tax collections 
 

(A) Is it ever possible, where a business and tax authority agree that a tax 
liability exists, to enter into an agreement or understanding that the tax 
will not be paid, or that the tax authority will take no steps to collect 
some or all of that tax liability? 

 
Generally speaking, no.  
 
However, where an undisputed tax liability exists, the tax authorities may, as 
creditors, agree that the claim be paid in instalments.  They may also be 
forced into a settlement under certain procedures laid out in Swedish 
insolvency law. 
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(B) Are there circumstances in which the tax authority agrees to apply less 

stringent tax collection procedures, or to forgo collection of tax 
altogether as part of an agreement as to future activities or otherwise? 

 
No. 

 
 
2. Structural issues 
 
2.1 Legal basis for tax rulings (including practices, agreements with or exercise of 

discretion by, tax authorities):  
 

(A) Is there specific legislation providing for tax rulings or other similar 
advance agreement in relation to the level of taxation, or tax treatment? 
 The response to this question should not deal with Advance Pricing 
Agreements in relation to transfer pricing, which are dealt with at 
question 6 below. 

  
There is no specific legislation with respect to Rulings (cf. 1.1 above 
regarding Advance Rulings). 

 
(B) In addition to legislation dealing with tax matters, is there any statutory, 

constitutional or case law dealing with administrative matters generally, 
or with the powers or limits on power of government or government 
bodies which is relevant to tax rulings or similar practices? 

 
There is no legislation or case law which directly deals with administrative 
matters relevant to tax rulings or similar practices. 
 
However, the Swedish constitution prohibits ministerial rule and provides 
that all subjects must be treated equally by the government authorities.  
Therefore, government officials and ministers may not interfere with the 
work of the Authorities and the Authorities may not issue Rulings which 
unduly favour certain taxpayers.  

 
(C) Is there any published guidance on the extent to which discretion over 

the determination of tax liabilities may be exercised? 
 

Except for the Authorities’ internal rules of procedure, no.  Please note, 
however, that the Authorities have no discretion to issue Rulings which 
produce a tax result different from that which would apply upon a strict 
application of the law. 
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2.2 Administrative issues 
 

(A) How is your tax authority organised in relation to giving rulings 
(including practices, agreements with or exercise of discretion by, tax 
authorities)? Does one inspector deal with all aspects of a businesses’s 
tax affairs (including payroll and social security taxes, and VAT)? 

 
Within the Authorities, those authorised to give Rulings are determined by 
the Authorities’ internal rules of procedure.  Generally speaking, however, 
there is no distinct body or board within the Authorities which issues 
Rulings.  In general, the Authorities handle Ruling requests on an ad hoc 
basis. 
 
There is no “inspector” or other specifically appointed person responsible for 
each taxpayer or for one or more of the taxes imposed.  Generally speaking, 
taxpayers and advisers often perceive contacts with the Authorities as 
contacts with the authority as such rather than with separate representatives.  
However, some advisers tend to contact the same people within the 
Authorities regardless of the identity of the taxpayer.  Such contacts are often 
based on past experience or on the fact that the adviser and the person at the 
Authority were formerly colleagues. 

 
(B) Is there a national office dedicated to providing rulings (including 

practices, agreements with or exercise of discretion by, tax authorities), 
or are these given ad hoc by offices dealing with particular taxpayers or 
particular classes of companies? How is the national office involved in 
local decisions? Are there different classes of rulings or practices which 
are dealt with at different levels (e.g. formal rulings given at a national 
level, ‘interpretations of law’ given locally)? 

 
All Rulings are issued ad hoc, either by the National Tax Board or the local 
tax authorities. 
 
When the National Tax Board issues Rulings which are not of a general 
character, representatives of the local tax authority responsible for the 
particular taxpayer are normally involved.  This is due to the fact that it is the 
local tax authority, not the National Tax Board, which is responsible for the 
assessment. 
 
The National Tax Board need not be involved in Rulings issued by local tax 
authorities.  However, the local authorities usually confer with the National 
Tax Board on difficult issues or on issues of major importance. 
 
In our experience, Rulings may be divided into three categories: 
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(i) The first type concerns a single taxpayer where complex factual 
circumstances subject to different interpretations are involved 
and/or when the taxpayer needs to put forward an argument.  Such 
Rulings are usually preceded by meetings and/or negotiations.  
Examples of this kind of Rulings are Rulings on the calculation of 
income of a permanent establishment (cf. 4.1 (C) below).  
 
Rulings of this kind are normally issued by the National Tax Board, 
but may also be issued by local tax authorities, especially on VAT 
matters. 
 

(ii) The second type concerns many taxpayers but involve only a limited 
set of facts.  Such Rulings are generally not preceded by meetings or 
negotiations.  An example of this kind of Ruling is when the 
National Tax Board issues guidelines on how to determine the 
distributees’ tax basis in spun-off shares. 
 
This kind of Ruling may also involve Rulings not prompted by a 
request from a single taxpayer.  Such Rulings, which normally have 
the form of a recommendation, usually set out the National Tax 
Board’s opinion on certain matters (interpretation of law), and are 
almost exclusively issued by the National Tax Board. 

 
(iii) The third type concerns a single taxpayer but involves only a 

limited set of facts.  Such Rulings are often issued in the form of a 
letter which responds to specific questions asked by the taxpayer.  
Rulings of this kind are almost exclusively issued by the local tax 
authorities. 

 
(C) Are there regional or local offices dealing, e.g. with particular businesses, 

regional incentives or with local taxes? 
 

The tax administration is organised in local offices throughout Sweden.  Each office 
is generally responsible for all taxpayers within its area.  

 
However, certain types of businesses, e.g. insurance companies, banks and branches 
of foreign companies, are handled on a national basis by a specific tax office.  This 
is true for certain taxes as well, most notably the withholding tax on outgoing 
dividends and various excise duties. 

 
2.3 The effect of rulings and advance agreements. 
 

(A) Are rulings or other agreements with tax authorities binding on the tax 
authority and the taxpayer? 
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No. 
 

(B) Do rulings or advance agreements last for a specific period of time? 
 

The Authorities may at their own discretion limit Rulings for a specific period of 
time. 

 
(C) What other restrictions can be applied to rulings? 

 
The Authorities may apply any restrictions deemed necessary or appropriate.  

 
(D) Do taxpayers in practice report changes of circumstances to the tax authorities 

so that rulings are amended? 
 

Yes, if the Ruling relates to a specific taxpayer and is not of a general character. 
 

(E) Can the tax authority withdraw a ruling or advance agreement once agreed or 
revoke it for a particular reason? If so, in what circumstances, or for what 
reasons? How often are rulings revoked by tax authorities? 

 
The Authorities may at any time and for any reason revoke a Ruling.  In practice, 
however, Rulings are not revoked unless there is a change of law or court practice or 
it becomes evident that the taxpayer had not disclosed all relevant facts and 
circumstances. 

 
(F) What are the consequences of a revocation? Is the ruling or advance 

agreement subsequently modified or rendered void? Does a revocation affect 
past years or only the future? 

 
A revocation has no legal effect since Rulings are not binding in any event.  In 
practice, a revocation means that the local tax authorities are more likely to 
challenge the taxpayer’s tax return. 

 
(G) How and how regularly is the compliance with the terms of the ruling 

controlled or audited by the tax authorities? What proportion of rulings are in 
fact audited? 

 
Generally speaking, Rulings are not separately controlled or audited, but are only 
reviewed within the scope of the general assessment procedure.  If there is a tax 
audit, the auditors would normally scrutinize a particular matter which has been 
subject to a Ruling. 

 
2.4 Transparency and publication of rulings and advance agreements. 
 

(A) Are details of rulings, or information on advance agreements or similar 



SWEDEN 
 
 

 
Report on Administrative Practices in Taxation 
SIMMONS & SIMMONS/8 / W80067 / JET   D8/227465-3 10 

practices, published, whether with or without the parties being identified? 
 

Rulings between the Authorities and a taxpayer are not published.  However, rulings 
of a general character issued by the National Tax Board, and which concern a 
number of taxpayers are published by the Board. 

 
The Swedish constitution provides that all documents submitted to or produced by 
Swedish authorities are public, unless specifically excluded.  Documents relating to 
the calculation of a person’s tax such as tax returns, are not available for third 
parties. 

 
(B) How do third and interested parties get information about the availability and 

terms of rulings and similar practices? 
 

There is no general information about the availability and terms of Rulings between 
the Authorities and a taxpayer.  The only way of getting such information is through 
informal contacts. 

 
(C) Do the tax authorities exchange information with the tax authorities of other 

jurisdictions about the rulings applied to taxpayers? 
 

No, not to our knowledge. 
 

(D) Do the tax authorities impose confidentiality on taxpayers who are party to 
rulings or advance agreements, requiring them not to disclose details of any 
agreement to third parties? 

 
No. 

 
 
3. Rulings for particular companies or classes of business 
 
3.1 Whether a company is within the charge to tax. 
 

(A) Is it possible to agree that, even though a company may in fact satisfy the test 
for residence within a territory (eg by reason of place of incorporation or place 
of effective or central management), the company will not be within the scope 
of a particular tax, for instance by agreeing that it should be treated as non-
resident? 

 
No. 

 
3.2 Rulings and advance agreements on whether a permanent establishment exists. 
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(A) Is it possible to agree that an activity carried on in your territory by a non-
resident company should not be treated as a taxable branch, agency or 
permanent establishment? 

 
See answer to (B) below. 

 
(B) Is it possible to agree in your territory that some income attributable to 

business, or a branch, located elsewhere is outside the scope of tax? 
 

If the Ruling would produce a tax result different from that which would apply on a 
strict application of the law, no.  However, it is possible to agree on a “fair” 
interpretation of the law. 

 
3.3 Particular businesses 
 

(A) Are there specific classes of business or types of business activity for which it is 
possible to agree a particular basis of computing tax liability which is not 
generally applicable? [e.g. for finance companies, the provision of intra-group 
services, companies with branches outside the territory etc.] 

 
No. 

 
(B) Do the tax authorities publish lists of transactions or activities for which 

formal rulings or binding statements will be given? 
 

No. 
 
 
4. Rulings and advance agreements as to amount of profits 
 
4.1 Agreements on the amount of taxable income 
 

(A) Can the level of profit of any class of business or company be agreed in 
advance? If so, on what basis? 

 
If the Ruling would produce a tax result different from that which would apply on a 
strict application of the law, no.  However, it is possible to agree on a “fair” 
interpretation of the law. 

 
(B) Is it ever possible to agree a basis of taxation which differs materially either 

from the rules provided by statute or from the accounts basis of taxation? 
 

No. 
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(C) Is it possible to agree “cost plus” arrangements in your territory, whereby 
taxable profits can be determined as a basis of the costs of a business, 
irrespective of its actual income? In applying a “cost plus” basis, is it possible 
to agree to keep agreed costs out of the local territory so reducing the costs by 
reference to which the taxable profits are calculated. 

 
It is normally not possible to agree on “cost plus” arrangements since the cost plus 
method is not a generally accepted method of tax computation (an enterprise is taxed 
on its result as expressed in the accounts with adjustments for non-taxable and non-
deductible items).  
 
Nevertheless, we are aware of one case where the cost plus method has been 
accepted for determining the taxable income of a permanent establishment.  In this 
case, we assisted an investment bank in establishing a branch office in Sweden.  
Due to the fact that it was practically impossible to determine the actual gross 
income to be attributed to the work performed by the permanent establishment and 
to the fact that the establishment in Sweden would issue no invoices, we managed to 
convince the National Tax Board to accept that the taxable income of the permanent 
establishment should be calculated in accordance with the cost plus method.  To 
emphasise the fact that the cost plus method generally is not an acceptable tax 
accounting method, the agreement, which was entered into in 1998, is only valid 
until the end of 1999 after which the taxpayer must have worked out a method 
which, in the National Tax Board’s opinion, “better” reflects the actual taxable 
income of the branch office. 
 
It is not possible to agree to keep certain costs out of the territory. 
 
Notwithstanding the above, it is common for Swedish subsidiaries of foreign 
companies to apply the cost plus method.  However, if the subsidiary actually earns 
a gross income which corresponds to cost plus X% (i.e. it invoices in accordance 
with the applicable cost plus percentage), the method complies with the requirement 
that the taxable income shall be based on the accounts.  The local tax authority 
carrying out the assessment would not be expected to have any objection to the 
method as such but could possibly maintain that a higher “plus” should be used. 

 
4.2 Rulings and advance agreements for special regimes. 
 

(A) Where special tax regimes exist, (e.g. for investment in regeneration areas), or 
for particular classes of activity, is there a special procedure for obtaining tax 
rulings, either on whether a business can benefit from the special regime, or on 
the amount of taxable profits which will benefit? 

 
No. 

 
4.3 Rulings and advance agreements on deductible expenses 
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(A) Is it possible to agree that particular classes of expenses (which would not 

otherwise be tax deductible) will be tax deductible? 
 

No. 
 

(B) Is it possible to agree that provided a certain level of taxable profits is 
achieved, the deductibility of expenses in excess of that figure will not be 
challenged? 

 
No. 

 
4.4 Safe havens 
 

(A) Are there ‘agreed’ or customary levels of profit which are acceptable for 
particular activities? 

 
No. 

 
 
5 Rulings: Thin capitalisation and interest deductions 
 
5.5 Is there any restriction on the amount of interest for which a tax deduction may be 

obtained? 
 

No. 
 
5.6 What is the approach of your tax authority to rules relating to the ratio of debt to 

equity in foreign owned companies (i.e. questions of thin capitalisation)? Is the 
approach consistently applied?  

 
There are no rules on thin capitalisation in Sweden.  Moreover, in a 1990 precedent, the 
Supreme Administrative Court held that transfer pricing rules cannot be used to 
recharacterise bona fide debt, regardless of the debtor’s debt-to-equity ratio and of 
whether or not the creditor and debtor are related parties.  Thus, the tax authorities’ 
argument that two independent parties would not have entered into a loan agreement due 
to the debtor’s high debt-to-equity ratio was rejected. 

5.7 Can an agreement on a preferred debt/equity structure be secured more easily by 
using a back-to-back deposit or guarantee arrangement with an unrelated bank or 
lending institution? 

 
N/A 

 
5.8 Is it possible to agree the amount of interest expense that should be attributed to a 
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branch?  
 

No.  Article 7(3) of the OECD Model Tax Convention on Income and on Capital or, 
rather, the corresponding article of the relevant treaty would be applicable. 

 
5.9 Is it necessary to demonstrate an actual interest expense (whether for a branch or a 

company), or can a ‘notional capital’ computation be applied? 
 

Actual interest expense must be demonstrated (cf., however, 5.4 above). 
 
 
6 Transfer pricing issues 
 
6.10 What are the practical procedures used for determining transfer prices for 

controlled transactions in relation to intra-group service activities and financial 
services? Please set out a brief description of the procedures, with details only to the 
extent that those procedures may be relevant in influencing the location of business. 
 Is the handling of transfer pricing issues dealt with on a centralised basis? 

 
To begin with, it should be noticed that transfer pricing investigations are generally not 
given high priority by the Authorities.  The main reason for this is that such investigations 
require large resources.  Another reason is that the Swedish transfer pricing legislation 
and case law are rather “unfavourable” to the Authorities compared to what is the case in 
many other jurisdictions. 
 
Acceptable transfer prices cannot be determined or agreed in advance, and will 
consequently only be an issue if challenged by the tax authorities, normally following a 
tax audit.  If challenged, the matter is handled by a local tax authority, but sometimes in 
consultation with the National Tax Board. 
 
If the local tax authority, on audit or otherwise, challenges the prices which the taxpayer 
uses for controlled transactions, the authority may not agree on what those prices should 
be if such an agreement produces a tax result different from that which would apply on a 
strict application of the law.  In practice, therefore, it is not possible to negotiate and reach 
an agreement on transfer prices which are being challenged by the tax authorities. 

 
6.11 How, in practice, does the tax administration verify whether transfer prices are at 

arms length and how is this done when no comparable uncontrolled prices are 
available?  What methods are used and how are these chosen? 

 
Generally speaking, the Authorities are not very sophisticated when determining 
acceptable transfer prices and there are no specific methods which are consistently 
applied.  However, the Authorities tend to use the methods prescribed in the OECD 
Transfer Pricing Guidelines, and of those methods apply the one which best suits the 
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Authorities’ argument in the matter on hand.  In practice, however, the Authorities only 
apply the traditional transaction methods and do not use the profit methods. 

 
6.12 How does the national tax administration ensure that the factors determining 

comparability, as defined by the OECD Transfer Pricing Guidelines, are taken into 
account?  In particular, does the national tax administration perform verifiable 
functional and risk analysis in each case separately or does it rely on sector specific 
and industry averages without, in practice, undertaking a case by case analysis? 

 
In general, the Authorities have no particular way of ensuring that the factors determining 
comparability are taken into account.  In particular, they generally have no databases or 
other sources of information available on comparable prices.  Therefore, the Authorities 
usually gather information on comparable prices on an ad hoc basis and only if they 
decide to challenge a taxpayer’s transfer prices in a specific situation.  Thus, there is 
generally no data collection to prepare for possible future transfer pricing cases. 
 
In practice, the Authorities neither perform functional and risk analysis on a case by case 
basis nor rely on sector specific and industry averages.  Instead, most cases argued are 
generally based on the Authorities’ own discretionary opinions on what the comparable 
prices should be.  An example is a 1984 Supreme Administrative Court case, in which the 
tax authorities argued that the cost plus method with a 10% mark-up should be regarded 
as a normal price between two related parties (the Swedish company only charged its cost 
but no mark-up at all).  However, the Court rejected this argument since the tax 
authorities had neither considered the particulars of the case at issue nor shown any 
comparable prices for similar but uncontrolled transactions.  
 
In the light of the above, it is not surprising that the Authorities have lost most major 
transfer pricing cases that have been taken to court. 

 
6.13 What administrative flexibility is available in the application of formal or informal 

Advance Pricing Agreements? What are the disclosure and documentation 
requirements? Are Advance Pricing Agreements administered centrally? 

 
It is not possible to enter into Advance Pricing Agreements.  It should be noted that under 
the Swedish constitution, the Government may not bind authorities or courts of law.  Only 
Parliament may decide upon matters of tax legislation and the legislation shall be 
interpreted and applied wholly by the Authorities, by SRN and by the courts.  The only 
power which has been conferred on the Government in relation to transfer pricing matters 
is to act in the capacity of competent authority (cf. Article 25 of the OECD Model Tax 
Convention on Income and on Capital). 

 
6.14 Are there regular enquiries on the operation of transfer pricing rules, and Advance 

Pricing Agreements and are the enquiry practices centrally monitored?   
 

In general, transfer pricing enquiries are only made on audit, although such enquiries are 
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sometimes made in connection with the annual assessment. 
 
Generally, tax audits do not focus on transfer pricing issues since transfer pricing is of 
low priority for the Authorities (cf. 6.1 above).  Usually, the tax authorities investigate 
transfer pricing issues on an ad hoc basis and only if it is apparent that the prices 
substantially diverge from arms length prices.  
 
Tax audits are carried out by the local tax authorities, but sometimes in consultation with 
the National Tax Board.  Thus, transfer pricing enquires may be centrally monitored by 
the National Tax Board. 

 
6.15 Which party has the burden of proof regarding the application of the arms length 

principle? 
 

The tax authority has the burden of proving that the price is not at arms length.  If the tax 
authority succeeds in doing so, the taxpayer has the burden of proving that the price has 
been determined on the basis of factors other than affiliation. 

 
 
7 Further Questions 
 
7.16 Are there any other administrative practices or tax rulings (including advance 

agreements or exercise of discretion by tax authorities) which are operated in your 
territory which might influence the location of business? 

 
No. 

 
7.17 Are there any other general comments you wish to make about administrative 

practices in your territory? 
 

No. 
 
 
7.18 From your experience and knowledge of other territories in the EU, do you think 

that your territory offers a more or less flexible approach to agreeing taxable profit 
than other countries? 

 
Sweden generally offers a much less flexible approach to agreeing taxable profit than 
most other countries.  In fact, in most cases there is no flexibility at all. 

 
7.19 Are you aware of practices operated in other EU territories, details of which should 

be included in our report? 
 

No answer given. 
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UNITED KINGDOM 
 
1. Preliminary and general issues 
 
1.1 Please provide a short introduction describing in general terms the prevailing 

‘culture’ in your territory in relation to administrative practices, covering the 
relative importance to businesses of tax rulings or advance agreements on tax 
liabilities, and describing their importance in the making of  commercial 
decisions. 

 
The Inland Revenue has told taxpayers they can expect the Inland Revenue to be fair: 

 
· by settling tax affairs impartially; 
· by expecting taxpayers to pay what is due under the law; and 
· by treating everyone with equal fairness.  

 
In return the Inland Revenue expects taxpayers: 

 
· to be honest 
· to give it accurate information; and  
· to pay tax on time1 

 
The above is an accurate description of the culture and approach of the UK tax 
authorities to tax compliance.   

 
The Inland Revenue is also commercial in its approach in that it is aware of the 
importance of the City of London and inward investment to the UK economy, and 
therefore accepts that a reasonably informal open approach is necessary for taxpayers 
and their advisors if the system is to work in a way that assists the UK economy.  This 
approach extends to an acknowledgement and acceptance that taxpayers and their 
advisers need to be able to rely on guidance/clarification supplied.  The only 
precondition is that the taxpayer has appraised the Revenue fully on all aspects 
relevant to the question(s) being raised.  

 
The UK courts have clarified that as long as the taxpayer “has laid all its cards face up 
on the table” and allowed the Revenue due time to consider the matter, the Revenue is 
then bound by the guidance provided.  

 

                     
1 The Taxpayer’s Charter 

There is no formal system of rulings in the UK but the Inland Revenue can give their 
views to taxpayers in a number of ways. The terms which we use in this response are 
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as follows: 
 

• ‘formal clearances’ - where statute requires the Inland Revenue to give their 
views on the application of specific statutory provisions 

 
• ‘advance agreements’ - where the Inland Revenue is prepared to agree the 

basis of taxation of a transaction or business in advance. 
 

• ‘Revenue interpretation’ - where the Inland Revenue expresses its view on 
the application of law in particular circumstances, either in response to a 
specific enquiry or in a published statement or interpretation. 

 
These are not terms which are officially used or defined and they do not necessarily 
represent entirely distinct categories. We have adopted them to help clarify our 
responses to the questions asked. 

 
Formal clearances are applied in relatively few circumstances, principally in relation 
to anti-avoidance provisions (see paragraph 2.1). 

 
Advance agreements on the tax treatment of particular taxpayers are relatively 
uncommon.  In the context of this response, they are relevant principally when applied 
to agree the terms of arms length provisions in relation to cost plus arrangements, 
debt:equity ratio and Advance Pricing Agreements.  Such agreements are given on the 
basis of the law and do not represent concessionary or favourable treatment.  
Nevertheless, the Inland Revenue approach in this area is generally one which offers 
advantages, not least of certainty, to inward investors. 

 
Revenue interpretations are given in a wide variety of circumstances.  The Inland 
Revenue will respond to specific informal enquiries from taxpayers and to formal 
questions put to them on particular technical provisions or on the application of tax 
law to particular facts (see 1.3(c)).  They may offer interpretation to a particular sector 
or publish an interpretation in the Tax Bulletin (a quarterly publication setting out the 
Inland revenue’s views on a variety of topics), or in Statements of Practice.  In some 
circumstances the Inland Revenue’s practice may depart from the strict law in which 
case an extra statutory concession (or other public statement) will normally be issued 
which will be of general application (see 2.1(B)). 

 
1.2 General Approach 
 

(A) Please describe the way in which businesses and tax advisers setting up 
in your country approach tax planning. Do businesses and their advisers 
normally rely on advice as to the tax position or is it customary to 
approach the tax authorities for agreement on the tax status and 
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treatment of new businesses or companies?  
 

Businesses normally rely on professional advice and do not usually approach 
the Inland Revenue when setting up a new business or making a new 
investment.  

 
Where there is ambiguity or uncertainty as to the operation of a particular 
point of law and the overall transaction is considered non-contentious to the 
Revenue (i.e.not having tax avoidance as one of its main purposes), then 
advisers will consider applying to the Revenue for a Revenue interpretation. 

 
Following the UK’s move to a self assessment regime for corporation tax a 
post-transaction ruling climate is developing to help taxpayers make correct 
tax returns.   

 
On the question of achieving the correct debt:equity ratio for a foreign-owned 
UK business the Inland Revenue has stated that it will work with businesses 
when loans are put in place to help provide certainty as to the tax treatment 
(see paragraph 5 below). 

 
(B) Is it customary for a new company or business to discuss its tax position 

with the tax authorities, either in advance of setting up, or on an 
ongoing basis, beyond the ordinary obligation to file returns and pay 
tax? 

 
It is not customary in the UK for a new company or business to discuss its tax 
position with the tax authorities, either in advance of setting up or on an 
ongoing basis beyond the ordinary obligation to file returns and pay tax.  

 
(C) Please give a general indication of the degree of discretion exercised by 

the tax authority in agreeing tax computations whether or not in 
advance. This question seeks general information only - specific details 
are requested below. 

 
As a general rule there is no significant discretion given to the Revenue 
authority to agree tax computations in advance.  In applying a cost plus basis 
of taxation (see paragraph 4.1(C)), or agreeing a particular debt to equity 
ratio (see paragraph 5), agreement may be obtained in advance.   

 
(D) In what proportion of inward investment transactions are the tax 

authorities likely to be involved in advance of the commencement of the 
project? What are the principal reasons for seeking to involve the tax 
authorities? 
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Our view is that only in a minority of cases will the UK tax authorities be 
involved in advance of the commencement of the project.  Where they are 
involved, it is likely to be because they are being asked to give technical 
clarification on a point of law, to agree the debt:equity ratio, or, in the case of 
auxiliary or administrative activities, to agree a cost plus basis of taxation 
(see below). 

 
1.3 Process and content 
 

(A) Where rulings, advance agreements or similar arrangements are 
possible, with whom are these likely to be discussed in the first instance: 
with local tax offices, national tax offices, government officials, or at a 
ministerial level?  Please indicate in general terms the relative 
involvement of each of these levels of government in the process of 
obtaining a ruling. 

 
Where advance agreements or Revenue interpretation are sought, the taxpayer 
will negotiate with its existing tax office (if this exists) or otherwise with the 
International Division of the Inland Revenue and/or the relevant Inland 
Revenue head office for the technical issue under consideration.  

 
Recently there has been a more concerted move by the UK Revenue to 
centralise its largest corporate clients into the same tax district/office and to 
staff such offices with their more experienced Inspectors.  If the request 
pertains to a taxpayer whose affairs are dealt within one of these large 
districts, then the involvement of head office is likely to be less than would 
be the case if the local office of the taxpayer was somewhere with less 
experience of large businesses.  

 
UK law protects the independence of the tax authorities from the Government 
and from Ministerial involvement. The Inland Revenue has a statutory 
obligation to apply the law which cannot be overridden by Government, 
except by legislation.  

 
(B) Does the agreement of a ruling of an advance agreement generally 

involve some degree of ‘negotiation’ with the tax authority, or does the 
tax authority simply respond to a request and deliver an interpretation 
or ruling on its view of the law? 

 
Where an approach has been made by the taxpayer for an advance agreement 
or Revenue interpretation the taxpayer must set out for the Revenue all the 
relevant information so as to allow the Revenue to draw its conclusions and 
give its opinion. While there may be discussion of any opinion given, this is 
not in the nature of negotiation. 
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(C) To what extent do the revenue authorities investigate the facts of a 

particular case before giving a ruling? Will a pre-ruling procedure 
involve meetings, a site visit, an audit or investigation by 
correspondence? Does this vary according to the nature of the ruling or 
the scale of the operation? 

 
The Inland Revenue is under no obligation to entertain a request for an 
advance agreement or Revenue interpretation.  The only situations where the 
Revenue has said it will feel compelled to respond are where the enquiry 
relates to2: 

 
· the interpretation of legislation passed in the last four Finance Acts;  

 
· the application of double tax agreements;  

 
· whether someone is employed or self-employed;  

 
· statements of practice and extra statutory concessions; and 

 
· other areas concerning matters of major public interest in an 

industry or in the financial sector. 
 

As already indicated, in the great majority of cases where a ruling is 
requested this will be in respect of a technical matter and will be concluded 
by correspondence.   

 
The Revenue will normally consider the issue and respond in writing.  It may 
request (or the taxpayer can request) a meeting/site visit so as to assist the 
process and/or, once the Revenue has issued its view, the taxpayer can 
request a meeting/site visit to progress matters.  Meetings are not the norm.   

 
(D) Do rulings or advance agreements relate separately to different taxes, or 

is a ‘global’ ruling or advance agreement on the tax affairs of a business 
generally possible? 

 

                     
2 The Inland Revenue Code of Practice republished on 2 April 1998 

Advance agreements and Revenue interpretation are not generally of a 
“global” type but, rather, deal with specific discrete issues upon which 
clarification has been sought.  It is often necessary to apply to different  
Inland Revenue offices for clarification on different technical aspects.   
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1.4 Tax rulings or practices involving collateral agreements 
 

(A) Are there circumstances in which obtaining tax rulings or advance 
agreement, will depend on the business committing to employ a 
specified number of individuals, or to carry on business for an agreed 
period, etc? 

 
We are not aware of circumstances in which obtaining a tax ruling or 
advance agreement in the UK has depended on the business committing to 
employ a specified number of individuals or to carry on business for an 
agreed period in the UK.   

 
1.5 Agreement on tax collections 
 

(A) Is it ever possible, where a business and tax authority agree that a tax 
liability exists, to enter into an agreement or understanding that the tax 
will not be paid, or that the tax authority will take no steps to collect 
some or all of that tax liability. 

 
The only situation where liability due is waived/uncollected by the Revenue 
is in cases of hardship/bankruptcy. 

 
(B) Are there circumstances in which the tax authority agrees to apply less 

stringent tax collection procedures, or to forgo collection of tax 
altogether as part of an agreement as to future activities or otherwise? 

 
We are not aware of circumstances in which the UK tax authority agrees to 
apply less stringent tax collection procedures or to forego collection of tax 
altogether as part of an agreement as to future activities or otherwise, except 
in the case of bankruptcy or hardship of the taxpayer.  

 
 
2. Structural issues 
 
2.1 Structural issues 
 

(A) Is there specific legislation providing for tax rulings or other similar 
advance agreement in relation to the level of taxation, or tax treatment? 
 The response to this question should not deal with Advance Pricing 
Agreements in relation to transfer pricing, which are dealt with at 
question 6 below. 

 
There are a small number of statutory provisions in the UK Taxes Acts 
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providing for formal clearance.  These relate mainly to the application of 
specific anti-avoidance provisions.   Apart from these provisions the Inland 
Revenue is under no obligation to give a taxpayer an opinion on a point of 
law relevant to a future transaction. 

 
(B) In addition to legislation dealing with tax matters, is there any statutory, 

constitutional or case law dealing with administrative matters generally, 
or with the powers or limits on power of government or government 
bodies which is relevant to tax rulings or similar practices? 

 
The Inland Revenue are charged by law with the care and management of the 
taxes  for which they are responsible.  This is taken as imposing an obligation 
on them to collect such taxes as are due, and does not give them any general 
right not to enforce tax law in particular cases.  However, it does allow them 
in exercising their ‘care and management’ to exercise a degree of discretion 
which may in appropriate cases allow them to waive liability or not to 
enforce the law strictly if it would be unreasonable or inappropriate for them 
to do so.  The limits on the discretion which this confers have not been fully 
tested in the Courts but instances in which it has been exercised are generally 
cases where it is appropriate to advance equity or to avoid an unreasonable 
result, and not cases which favour particular businesses or business sectors. 

 
Generally the Inland Revenue cannot be bound by statements it has made in 
press releases, statements of practice, extra-statutory concessions and 
explanatory booklets, on the basis that it cannot bind itself to raise tax other 
than in accordance with the law.  However case law indicates that such 
statements (and Revenue interpretations and advance agreements given to a 
particular taxpayer) may be made binding on the Inland Revenue if it can be 
shown that the taxpayer, in reliance on the relevant statement or 
interpretation, has acted to his detriment.  Formal clearances given on the 
basis of fully disclosed facts are binding on the Inland Revenue. 

 
Despite this there have been no reports of decisions in which any taxpayer 
has succeeded through judicial review proceedings in holding the Revenue to 
a non-statutory clearance previously given.  

 
However, in one reported case the taxpayer company succeeded through 
judicial review proceedings in restraining the Revenue from enforcing a 
procedural rule, the non-observance of which the Revenue had acquiesced in 
for a long time.  

 
In practice the Inland Revenue will regard themselves as bound by statements 
made generally or to specific taxpayers which have been relied on in good 
faith. 
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(C) Is there any published guidance on the extent to which discretion over 

the determination of tax liabilities may be exercised? 
 

There is no published guidance on the extent to which discretion over the 
determination of tax liabilities may be exercised. 

 
2.2 Administrative issues 
 

(A) How is your tax authority organised in relation to giving rulings 
(including practices, agreements with or exercise of discretion by, tax 
authorities)? Does one inspector deal with all aspects of a businesses’s 
tax affairs (including payroll and social security taxes, and VAT)? 

 
Clearances under the specific statutory provisions providing for formal 
clearances are dealt with on a centralised basis by the relevant office. 

 
As regards Revenue interpretations, application is normally made both to the 
local office dealing with the taxpayer’s affairs and, if particularly technical, 
to the relevant head office specialist.  It would be unusual for the technical 
expert to give an interpretation applicable to a specific taxpayer without 
consulting the local Inspector.  In any event the local office needs to be 
notified of the decision reached so that it is aware of the position when it 
comes to assessing and reviewing the taxpayer’s return(s).  

 
Advance agreements relating to international issues will normally be sought 
from the International Division, Inland Revenue which will involve it 
working with the local office in arriving at its conclusion. 

 
 

(B) Is there a national office dedicated to providing rulings (including 
practices, agreements with or exercise of discretion by, tax authorities), 
or are these given ad hoc by offices dealing with particular taxpayers or 
particular classes of companies? How is the national office involved in 
local decisions? Are there different classes of rulings or practices which 
are dealt with at different levels (e.g. formal rulings given at a national 
level, ‘interpretations of law’ given locally)? 

 
See above. 

 
(C) Are there regional or local offices dealing, e.g. with particular 

businesses, regional incentives or with local taxes? 
 

The Revenue has started to centralise certain large businesses within large 
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business offices.   The norm, however, is for a tax district to deal with the 
businesses whose head offices are within its catchment area without 
particular regard to specialisation or industry size. Where specific tax reliefs 
exist there may be a central office dealing with all claims for a particular 
relief. 

 
2.3 The effect of rulings and advance agreements 
 

(A) Are rulings or other agreements with tax authorities binding on the tax 
authority and the taxpayer? 

 
As already described at 1.3(C) and 2.1(B) above, provided the taxpayer has 
been open with the Inland Revenue on all relevant issues and has given the 
Revenue sufficient time to issue a considered response, then case law 
suggests that the tax authorities will be bound by the ruling.  

 
(B) Do rulings or advance agreements last for a specific period of time? 

 
Revenue interpretations, being in the nature of opinions on the law, are 
usually not expressed to last for a specific time. Their duration may be 
dictated by whether or not the relevant facts pursuant to which the 
interpretation was given change if the facts are relevant to a particular 
interpretation.  As a general rule the taxpayer can rely on a Revenue 
interpretation given on the basis of specific facts for so long as the facts 
remain unaltered. A taxpayer relying on a particular interpretation should 
notify the Inland Revenue of changes in the facts pursuant to which a 
clearance was granted, and this leaves it open to the Inland Revenue either to 
confirm the interpretation or to say from a specified date that it regards itself 
as no longer bound by it. 

 
Where an advance agreement is reached on  a particular basis of taxation, e.g. 
cost plus, this may be expressed to be subject to review within a specified 
period. Advance pricing agreements will be entered into for a specified 
period. 

 
(C) What other restrictions can be applied to rulings? 

 
We are not aware of any other restrictions being applied to rulings which 
might be relevant.  See 1.5(B) above. 

 
(D) Do taxpayers in practice report changes of circumstances to the tax 

authorities so that rulings are amended? 
 

As described at 2.3(B) above, where an advance agreement has been reached 
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on a particular basis of taxation taxpayers should report changes of 
circumstances to the tax authorities. 

 
(E) Can the tax authority withdraw a ruling or advance agreement once 

agreed or revoke it for a particular reason? If so, in what circumstances, 
or for what reasons? How often are rulings revoked by tax authorities?  
                                                                              
The tax authority can withdraw an advance agreement or an interpretation 
given on the basis of particular facts if the facts change or if it discovers that 
the facts were incorrectly disclosed. Further, an agreement or interpretation 
can be revoked/amended if the law changes and, therefore, the basis on which 
was issued no longer subsists. 

 
(F) What are the consequences of a revocation? Is the ruling or advance 

agreement subsequently modified or rendered void? Does a revocation 
affect past years or only the future?                                  

 
If the revocation of the agreement or interpretation comes about because of a 
change of facts, then as a general rule the agreement or interpretation will be 
respected until the date when the facts change, and, thereafter, will no longer 
apply. If revoked on the basis of incorrect disclosure, this will normally be 
with retrospective effect. 

 
(G) How and how regularly is the compliance with the terms of the ruling 

controlled or audited by the tax authorities? What proportion of rulings 
are in fact audited?                                           

 
Advance agreements are not ‘audited’ by the Revenue as such. Self 
assessment puts the onus on the taxpayer to review the validity of the 
agreement on an annual basis when it completes its self assessment tax return 
and relies on the agreement.  The act of relying on the agreement  is, in effect, 
a statement by the taxpayer to the Revenue that the relevant facts on which 
the agreement  was granted remain unaltered.  Revenue interpretation are 
statements as to the Inland Revenue’s view of the law and do not need to be 
controlled or audited as such. 

 
 2.4 Transparency and publication of rulings and advance agreements  
 

(A) Are details of rulings, or information on advance agreements or similar 
practices, published, whether with or without the parties being 
identified? 

 
Where Revenue interpretations on the application of the law  are given to 
particular taxpayers, these will not be published, but may subsequently be 
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regarded as of wide enough interest to be published in anonymised form, 
either in the Inland Revenue’s Tax Bulletin, in a Statement of Practice or by 
other means (see below).  

 
Details of advance agreements reached with a taxpayer and formal clearance 
given are not published whether with or without the parties being identified.  

 
(B) How do third and interested parties get information about the 

availability and terms of rulings and similar practices? 
 

The Revenue’s duty of confidentiality prevents the Revenue from publishing 
details of formal clearances issued and Revenue interpretation given to 
specific taxpayers. 

 
Frequently a view given in a Revenue interpretation is such that its 
publication would probably be of greater interest to the wider body of 
taxpayers/professionals.  The Revenue sometimes publishes in the Tax 
Bulletin, a Statement of Practice or published extra statutory concession the 
approach it is taking/has taken.   

 
Similarly, any generalised information that can be given in advance 
agreements, for instance on debt:equity ratios, may be published in the Tax 
Bulletin or other official channels.  

 
(C) Do the tax authorities exchange information with the tax authorities of 

other jurisdictions about the rulings applied to taxpayers? 
 

Most double tax treaties (of which the UK has over 100) follow the OECD 
Model and include an exchange of information provision. 

 
(D) Do the tax authorities impose confidentiality on taxpayers who are 

party to rulings or advance agreements, requiring them not to disclose 
details of any agreement to third parties? 
We are not aware of the UK tax authorities imposing confidentiality on 
taxpayers who are party to rulings or advance agreements, requiring them not 
to disclose details of any agreement to third parties.  

 
 
3. Rulings for particular companies or classes of business 
 
3.1 Whether a company is within the charge to tax 
 

(A) Is it possible to agree that, even though a company may in fact satisfy 
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the test for residence within a territory (eg by reason of place of 
incorporation or place of effective or central management), the 
company will not be within the scope of a particular tax, for instance by 
agreeing that it should be treated as non-resident? 

 
No.  In exceptional circumstances sovereign immunity from taxation (which 
is given by concession) may extend to entities owned by a foreign sovereign 
government which might under ordinary principles be resident in the UK and 
liable to UK tax. 

 
3.2 Rulings and advance agreements on whether a permanent establishment exists 
 

(A) Is it possible to agree that an activity carried on in your territory by a 
non-resident company should not be treated as a taxable branch, agency 
or permanent establishment? 

 
The Inland Revenue are willing to discuss the extent to which particular 
activities do or do not constitute a permanent establishment, but cannot agree 
to a treatment of a branch at variance with the law. 

 
(B) Is it possible to agree in your territory that some income attributable to 

business, or a branch, located elsewhere is outside the scope of tax? 
 

We are not aware of the Inland Revenue agreeing that income attributable to 
a business or a branch of a UK entity carried on outside the UK is outside the 
scope of UK tax.  

 
3.3 Particular businesses 
 

(A) Are there specific classes of business or types of business activity for 
which it is possible to agree a particular basis of computing tax liability 
which is not generally applicable? [e.g. for finance companies, the 
provision of intra-group services, companies with branches outside the 
territory etc.] 
In the UK there are no specific classes of business or types of business 
activity for which it is possible to agree a particular basis of computing tax 
liability which is not generally available (but see below in relation to cost 
plus). 

 
(B) Do the tax authorities publish lists of transactions or activities for which 

formal rulings or binding statements will be given? 
 

The UK Revenue does not publish lists of transactions or activities for which 
formal rulings or binding statements will be given, but see below in relation 
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of debt:equity ratio and Advance Pricing Agreements.  
 
 
4. Rulings and advance agreements as to amount of profits 
 
4.1 Agreements on the amount of taxable income 
 

(A) Can the level of profit of any class of business or company be agreed in 
advance? If so, on what basis? 

 
We have already indicated that except where a cost-plus basis of taxation is 
appropriate the UK does not have a regime that allows the level of profit of 
any class of business or company to be agreed in advance. See also the 
comments on agreement of debt:equity ratios at paragraph 5 below. 

 
(B) Is it ever possible to agree a basis of taxation which differs materially 

either from the rules provided by statute or from the accounts basis of 
taxation? 

 
No, but see below in relation to cost plus, and the reference to sovereign 
immunity at 3.1(A). 

 
(C) Is it possible to agree “cost plus” arrangements in your territory, 

whereby taxable profits can be determined as a basis of the costs of a 
business, irrespective of its actual income? In applying a “cost plus” 
basis, is it possible to agree to keep agreed costs out of the local territory 
so reducing the costs by reference to which the taxable profits are 
calculated? 

 
Yes. For branches and subsidiaries of foreign companies carrying on 
auxiliary or preparatory activities, it is usually possible to agree a cost plus 
basis of taxation, based on the expenses incurred in operating the UK branch 
or subsidiary. This will typically be based on a mark-up of 10-15% although 
historically somewhat lower percentages have been agreed, some of which 
agreements are still in place.  Any agreed mark-up should conform with arms 
length pricing, i.e.it will represent an attempt to approximate the price which 
would have been charged between independent parties.  

 
The Inland Revenue will only agree a cost plus method for enterprises which 
are not making a significant contribution to the profits of the foreign parent, 
or where the amount of the contribution cannot be ascertained by other 
means. Nevertheless there is a degree of flexibility in the application of the 
cost plus method, which has in some cases allowed senior advisory and 
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managerial staff to participate in a business from the UK without exposing a 
material part of the parent company’s or group’s profits to UK tax. 

 
While we do not believe that the Inland Revenue are acting outside the 
statutory rules, there is a degree of pragmatism in their approach which 
reflects both a general desire to maintain the UK as an attractive place for 
businesses to operate and the practical recognition that attempting to tax such 
activities other than on a cost plus basis could well result in their relocating 
elsewhere. 

 
In the past the monitoring of cost plus agreements had been somewhat 
haphazard. Some agreements had been known to run for over 20 years 
without review, and activities clearly not contemplated when the 
arrangements were put in place brought within their scope.  Greater 
consistency has been applied in recent years, both to the terms on which cost 
plus arrangements are agreed, and to ensuring that they are operated on a 
consistent basis and reviewed regularly.  The introduction of self assessment 
and the revision of the transfer pricing regime is likely to make it more 
difficult for outdated cost plus agreements to subsist. 

 
4.2 Rulings and advance agreements for special regimes 
 

(A) Where special tax regimes exist, (e.g. for investment in regeneration 
areas), or for particular classes of activity, is there a special procedure 
for obtaining tax rulings, either on whether a business can benefit from 
the special regime, or on the amount of taxable profits which will 
benefit? 

 
The UK has from time to time designated special tax regimes to assist, for 
example, in the regeneration of designated areas (enterprise zones) or to 
attract investment into or by a particular industry or sector of the economy.  
The UK has always clearly defined the geographic area covered by a 
regeneration plan/enterprise zone, so obviating the need for tax rulings.  
Similarly, where the tax law is used by statute as an incentive to a particular 
industry/sector of the economy, our experience is that this has been clearly 
defined by statute, so, again, removing the scope for any significant Revenue 
discretion. Approval mechanisms have existed for some incentive regimes, 
but these have generally put in place to ensure that the relief is not abused, 
rather than as a means of allowing discretionary approval of favoured 
projects.  

 
The UK does not operate a regime whereby it is possible for the taxpayer to 
agree the quantum/amount of taxable profits which will benefit from any 
available arrangement.   
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4.3 Rulings and advance agreements on deductible expenses 
 

(A) Is it possible to agree that particular classes of expenses (which would 
not otherwise be tax deductible) will be tax deductible? 

 
No. 

 
(B) Is it possible to agree that provided a certain level of taxable profits is 

achieved, the deductibility of expenses in excess of that figure will not be 
challenged? 

 
No. 

 
4.4 Safe havens 
 

(A) Are there ‘agreed’ or customary levels of profit which are acceptable 
for particular activities?   

 
There are no agreed or customary levels of profit which are acceptable for 
particular activities.  The one exception is where a cost plus basis of taxation 
may be applicable, in which case the margin on which UK tax may be due is 
typically 10-15% of costs (see above).  

 
 
5 Rulings: Thin capitalisation and interest deductions 
 
5.5 Is there any restriction on the amount of interest for which a tax deduction may 

be obtained? 
 

Interest paid to foreign affiliates (directly or indirectly) will only be deductible to the 
extent that the loan represents an arms length arrangement, both as to the amount of 
the loan, and the terms on which it is made. 

 
There is no obligation to discuss the financing of a UK company with the Inland 
Revenue in advance, but it is quite common to do so. The Inland Revenue will 
normally be willing to agree an acceptable debt:equity ratio in advance. In doing so 
they will seek to put themselves in the position of an arms length lender and to ask the 
questions which would be asked by such a lender - eg as to assets and income cover 
for any loan. 

 
There is no defined safe harbour in the UK that applies to a debt:equity ratio or 
interest cover calculation on an inward investment transaction.  As a general rule the 
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UK will not challenge a debt:equity ratio of 1:1 and an interest cover of 3:1 (although 
companies in the financial sector can often agree a higher ratio).  In all circumstances 
however the test is what an unconnected lender would provide. Any interest costs 
incurred over and above this will be disallowed. 

 
In the absence of an appropriate double tax treaty interest paid to a foreign affiliate can 
be re-classified as a dividend.  

 
The UK’s rules and approach to debt:equity ratios are published in the Inland 
Revenue’s Tax Bulletin.  Although the ability to achieve advance agreement on 
debt:equity ratios assists inward investors, the ratios that can be agreed are not 
particularly favourable by comparison to many other jurisdictions. 

 
5.6 What is the approach of your tax authority to rules relating to the ratio of debt 

to equity in foreign owned companies (i.e. questions of thin capitalisation)? Is the 
approach consistently applied?  

 
See 5.1 above.  

 
As previously indicated, the Revenue will consider the terms of an intra-group loan in 
advance of it being made.  The overriding approach is to determine  the amount and 
terms of the loan that an arms length lender would have been prepared to provide.  

 
5.7 Can an agreement on a preferred debt/equity structure be secured more easily 

by using a back-to-back deposit or guarantee arrangement with an unrelated 
bank or lending institution? 

 
The UK’s recently amended transfer pricing regime now means that a back to back 
arrangement routed through an unrelated bank or lending institution will not achieve a 
better comparable position for the UK taxpayer than where a loan is made directly 
through a connected party.  

5.8 Is it possible to agree the amount of interest expense that should be attributed to 
a branch?  

 
It is possible to agree the amount of interest expense that should be attributed to a 
branch.  

 
Actual interest expense must be demonstrated, but the tax authorities are reasonably 
flexible in determining what head office allocated interest expense is allowable, and, 
in the case of banks, a proportion of  interest referable to regulatory capital may be 
allowable.  

 
The Inland Revenue pays regard to the OECD publications “Issues in International 
Taxation - Model Tax Convention: Attribution of Income to Permanent 
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Establishments” and also to the OECD reports on transfer pricing and, in particular, 
the 1984 report entitled “Transfer Pricing and Multi-national Enterprises: Three 
Taxation Issues” and “The Taxation of Multi-national Banking Enterprises”. 

 
5.9 Is it necessary to demonstrate an actual interest expense (whether for a branch 

or a company), or can a ‘notional capital’ computation be applied? 
 

If the entity is established as a separate legal person it will not be possible to obtain an 
interest expense deduction unless interest is actually accruing and payable, i.e.a 
notional capital computation will not be available to the taxpayer.  (See 5.4 above in 
relation to branches). 

 
 
6 Transfer pricing issues 
 
6.10 What are the practical procedures used for determining transfer prices for 

controlled transactions in relation to intra-group service activities and financial 
services? Please set out a brief description of the procedures, with details only to 
the extent that those procedures may be relevant in influencing the location of 
business. Is the handling of transfer pricing issues dealt with on a centralised 
basis? 

 
The UK regime on transfer pricing changed in 1998 and the UK has adopted the 
OECD guidelines into its tax law.  In addition, taxpayers must operate this new regime 
within a corporation tax self assessment system.  This imposes an obligation on 
taxpayers to have bench marking material available to them prior to their submitting 
their tax returns for a period, to support their pricing as arms length. 

 
Both under the recently applicable but now replaced transfer pricing legislation and 
the regime that replaces it, local tax offices consult the Inland Revenue transfer pricing 
specialists based at the Inland Revenue International Division, and the two work 
together as a team on a transfer pricing enquiry.  The role of International Division is 
to bring industry/sector awareness to the investigation and to ensure that the local tax 
office has the technical resources to match the largest multi-national enterprises and 
also has relevant comparable data available to it.  Involving International Division in 
such enquiries means that up to date relevant information is available to the local 
office. 

 
The Inland Revenue has published details of its approach under the new UK transfer 
pricing regime in the Tax Bulletin.  

 
6.11 How, in practice, does the tax administration verify whether transfer prices are 

at arms length and how is this done when no comparable uncontrolled prices are 
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available?  What methods are used and how are these chosen? 
 

The burden of verifying whether the transfer price chosen by the entity is at an arms 
length is placed on the taxpayer. Other methods including profit-based methods are 
accepted where no comparable prices exist, in accordance with OECD guidelines.  

 
6.12 How does the national tax administration ensure that the factors determining 

comparability, as defined by the OECD Transfer Pricing Guidelines, are taken 
into account?  In particular, does the national tax administration perform 
verifiable functional and risk analysis in each case separately or does it rely on 
sector specific and industry averages without, in practice, undertaking a case by 
case analysis? 

 
The obligation is put on the taxpayer to provide verifiable third party comparable data 
to justify arms length prices. Through the provision of such data it is understood that 
the Inland Revenue does, and will continue to, itself gather data and comparable 
information.  It will also be assisted through the APA procedure arrangements. 

 
6.13 What administrative flexibility is available in the application of formal or 

informal Advance Pricing Agreements? What are the disclosure and 
documentation requirements? Are Advance Pricing Agreements administered 
centrally? 

 
The Inland Revenue have entered into APAs on an informal basis for a number of 
years. The Finance Bill 1999 introduces legislation providing for APAs either on a 
unilateral or bilateral basis.  The legislation contains provisions requiring disclosure 
and documentation and the Inland Revenue has in addition published a draft statement 
of practice that provides detailed guidance for taxpayers on how the Revenue intends 
to interpret and apply the APA provisions.  The Revenue reserves to itself a discretion 
as to whether or not it wishes to conclude an APA with a particular taxpayer.  This 
discretion is reserved given the significant time commitment required by the Revenue 
if an APA is concluded.  It wants to ensure time is allocated to the most worthwhile 
cases.  

 
An APA, if granted, will be operative for a specified number of years from the date it 
comes into force. The Revenue anticipates the term being for a minimum of three 
years and a maximum of five years.  If the APA is granted, its terms will oblige the 
taxpayer to provide reports to demonstrate the taxpayer’s continued adherence to the 
agreement during its term.  

 
The APA procedure is being operated and monitored centrally by International 
Division of the Inland Revenue. 

 
6.14 Are there regular enquiries on the operation of transfer pricing rules, and 
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Advance Pricing Agreements and are the enquiry practices centrally monitored? 
  

 
Before the introduction of corporate tax self assessment in 1998, regular enquiries into 
the operation of the UK’s transfer pricing rules took place through the local tax offices 
responsible for a company, usually working with International Division of the Inland 
Revenue. It is unlikely that the process will change materially with the introduction of 
the self assessment regime although, as noted there is an increasing tendency for the 
tax authorities to focus on the larger taxpayers.   

 
At least initially it is anticipated that APAs will remain the principal responsibility of 
International Division. 

 
6.15 Which party has the burden of proof regarding the application of the arms 

length principle? 
 

The taxpayer in the first instance. 
 
 
7 Further Questions 
 
7.16 Are there any other administrative practices or tax rulings (including advance 

agreements or exercise of discretion by tax authorities) which are operated in 
your territory which might influence the location of business? 

 
In the area of pensions, the Revenue by concession grants to non-UK employees 
coming to work in the UK automatic corresponding approval for their non-UK pension 
scheme for so long as they are in the UK.  This allows contributions to be made by the 
employer into the non-UK scheme for the now UK-based employee, albeit possibly the 
employer’s scheme does not qualify as an approved scheme under UK rules.  
We understand that the UK may well be unique in Europe in operating such a 
pragmatic and practical approach to pension contributions.  

 
The UK’s approach on corresponding approval is not set out in statute but is provided 
for in an Inland Revenue published booklet dealing with occupational pension 
schemes and similar arrangements.  

 
7.17 Are there any other general comments you wish to make about administrative 

practices in your territory? 
 

The principle of the independence of the civil service generally, and the tax authorities 
in particular, is very strong in the UK. As a result the tax authorities operate free from 
political interference, and will resist any attempts to use the tax system to benefit 
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particular businesses, or sectors of the economy, except where this is fully and 
explicitly supported by the tax legislation.  

 
7.18 From your experience and knowledge of other territories in the EU, do you think 

that your territory offers a more or less flexible approach to agreeing taxable 
profit than other countries? 

 
The UK adopts a consistent and open approach.  Within the confines of the relevant 
legislation, the UK offers a pragmatic approach to agreeing taxable profits, but with 
the principal aim of achieving the tax yield without excessive compliance costs, rather 
than to benefit or attract businesses. There is not the flexibility to the agreement of 
profits which can be found in some jurisdictions. 

 
7.19 Are you aware of practices operated in other EU territories, details of which 

should be included in our report? 
 

No answer given. 




